Council Meeting Date: August 20, 20001 Agenda Item: 7(g)

CITY COUNCIL AGENDA ITEM
CITY OF SHORELINE, WASHINGTON

AGENDA TITLE: Adoption Of Resolution No. 178 Designating An Agent For Receipt
Of Damage Claims

DEPARTMENT: City Attorney f
PRESENTED BY: lan R Sievers, City Attorn

PROBLEM/ISSUE STATEMENT:

The 2001 legislature passed HB 1530, which clarifies the procedure for filing damage
claims against local governmental agencies. This bill requires the City Council to name
an agent for service of claims notices during City business hours and record this agent
with the County Auditor. State law requires that claimants file their claims with the
defendant city at least sixty day before filing an action seeking damages in a court of
competent jurisdiction. Compliance with the new state statute is necessary to maintain
this prior notice requirement that any claim for damages must first be presented to the
City sixty days before any suit may be filed.

FINANCIAL IMPACT:
None.

RECOMMENDATION

Staff recommends adoption of proposed Resolution No. 178 Designating The City Clerk
As Agent For The Filing Of Claims For Damages.

Approved By: City Manager m City Aﬁorneﬁj
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INTRODUCTION

During the last legislative session, HB 1530 was passed requiring the governing body of
each local governmental entity to appoint an agent to receive all claims for damages
made under chapter 4.96 RCW. The identity of the agent and the address where he or
she may be reached during normal business hours are public records and also must be
recorded with the auditor of the county in which the entity is located.

BACKGROUND

The state has waived sovereign immunity for government's tortious conduct, allowing
itself and local governments to be sued for the torts of government officials, employees,
or volunteers. Before, an injured party may bring a suit against a local government
entity, however, the injured party must make a claim against the entity for the damages
sought. A lawsuit for the recovery of those damages may not be commenced until at
least 60 days after the claim has been filed with the local government. (Any applicable
statute of limitations is tolled during the 60-day wait to start the lawsuit.)

The prior law required that a claim for damages must be "presented to and filed with the
governing body" of the local government entity. This caused confusion as to where this
claim should be sent in many cities, particularly those with part-time councils who share
administrative support staff with other City offices. Shoreline has utilized the City Clerk
for the distribution and receipt of Notice of Claim forms. Filed claims are then
transmitted to our risk pool administrator, Washington Cities Insurance Authority, and
their claims adjustor for investigation and action. The proposed Resolution

(Attachment A) continues the present filing protocol by designating the City Clerk as the
agent for filing these 60 day Notices.

RECOMMENDATION
Staff recommends adoption of proposed Resolution No. 178 Designating The City Clerk
As Agent For The Filing Of Claims For Damages.
ATTACHMENTS

Attachment A - Proposed Resolution No. 178 Designating The City Clerk As Agent For
The Filing Of Claims For Damages
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Resolution No. 178

A RESOLUTION OF THE CITY OF SHORELINE
DESIGNATING THE CITY CLERK AS AGENT FOR
THE FILING OF CLAIMS FOR DAMAGES.

WHEREAS, HB 1530 requires each local government to designate an agent for
receipt of notices of claims for damages against the governmental entity under chapter
4.96 RCW and file the name, address and business hours of the agent with the county

auditor;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF SHORELINE THAT

Section 1. The City Clerk is designated as the City’s agent for purposes of filing

Claims for Damages under chapter 4.96 RCW.,

Section 2. The City Clerk shall file the designation of the Clerk as agent, together

with the Clerk’s address and business hours with the County Auditor.

PASSED BY THE CITY COUNCIL ON AUGUST 20, 2001.

Mayor Scott Jepsen
ATTEST: APPROVED AS TO FORM:
Sharon Mattioli Ian Sievers
City Clerk City Attorney
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Council Meeting Date: August 20, 2001 Agenda Item: 7(h)

CITY COUNCIL AGENDA ITEM
CITY OF SHORELINE, WASHINGTON

AGENDA TITLE: Ordinance No. 280 Granting Puget Sound Energy, inc., A Non-
Exclusive Franchise To Operate A Natural Gas Distribution System
In The City Of Shoreline

DEPARTMENT: City Manager's Office

PRESENTED BY: Kristoff T. Bauer, Assistant to the City Manager

PROBLEM/ISSUE STATEMENT:

Upon incorporation the City recognized Washington Natural Gas'’s (since acquired by
Puget Sound Energy “PSE”) existing King County franchise for a period of five years as
required by state law. The Council took action in August 2000 to extend that franchise
through February 2001 to provide additional time for the development of an agreed
franchise document. PSE'’s franchise has expired. This ordinance was discussed at
Council's July g% workshop. At that time, the parties had not been able to reach
agreement on a few of the key franchise terms. All issues have since been resolved.

ALTERNATIVES ANALYZED:

1) Allow PSE fo continue to obtain standard right-of-way permits without a franchise.

2) Allow PSE to obtain right-of-way site permits including key terms normally included
in franchise agreements.

3) Adopt a franchise consistent with staff's recommendation.

FINANCIAL IMPACT:
While some options are more administratively burdensome, no significant financial
impact is expected as a result of this issue.

RECOMMENDATION
Adopt Ordinance No. 280 Granting Puget Sound Energy, Inc., A Non-Exclusive
Franchise To Operate A Natural Gas Distribution System In The City Of Shoreline

Approved By: City Manager @/ﬁ City Attorney




INTRODUCTION
As the Council may recall, City regulations require that utilities operating in the City's
right-of-way either hold a franchise agreement prior to obtaining site-specific permits to
work in the right-of-way or comply with a more detailed Right-of-way Site Permit
process for each work location. Itis in the best interest of both parties that PSE hold a
franchise consistent with City policy and sufficient to protect the City's interests. On
August 28, 2000, Council took action to extend PSE's franchise for six months to
provide additional time to negotiate a replacement franchise. That extension expired in
February 2001. On July 9, 2001, staff presented for Council consideration a nroposed
franchise with PSE that was the culmination of past negotiations, did not represent
agreement by both parties on all the terms of a proposed franchise. Indemnification and
insurance requirements were the key remaining issues. These issues have since been
resolved.

BACKGROUND
Upon incorporation, the City was required by state law to grant utilities that held a valid
King County franchise a City franchise for the remaining term of the King County
franchise or five years, whichever was less. Washington Natural Gas was granted a 25-
year franchise to operate in the Shorefine area by King County on December 19, 1994.
On August 14, 1995, your Council adopted Ordinance No. 45 granting Washington
Natural Gas a franchise for five years from the date of incorporation through August 31,
2000 under the terms of that prior King County franchise consistent with state law.
Puget Sound Energy (PSE) has since purchased Washington Natural Gas.

Staff began negotiating with PSE representatives in March 2000. The initial response
from PSE staff to the draft agreement provided by the City at that time was positive and
no substantive issues were raised. Unfortunately, the PSE representative was re-
assigned, and no one from PSE followed up to ensure that the City received a
response. City staff followed up in May 2000 and was informed of the change in
personnel and that the new representative should be contacting the City. This did not
occur apparently due in part to the belief of PSE personnel that the King County
franchise was in place for several more years.

After several follow-up communication attempts, staff was finally successful in meeting
with the new PSE representative on July 18, 2000. The confusion over the prior King
County franchise was resolved and the new representatives communicated their
commitment to working with the City to quickly develop a new franchise agreement. On
August 28, 2000 staff recommended and Council adopted Ordinance No. 248 amending
Ordinance No. 45 to extend the franchise of PSE for six-months. Staff and PSE
representatives felt at that time this would provide sufficient time for the parties to reach
agreement.

In earty 2001, the parties had cleared most outstanding issues, but grew concerned that
final agreement would not be reached prior to February 2001 termination date of PSE's
current franchise. The parties agreed that focusing on continued dialogue, despite the
risk of a short lapse of PSE's franchise, was preferred to diverting resources to seeking
an additional extension.
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ALTERNATIVES ANALYSIS
The proposed franchise, while containing numerous changes requested by PSE,
remains consistent with other franchises issued by the City and is an improvement over
the King County franchise previously in piace. Key terms of the proposed franchise
include:

* 15 yearterm

« Clarification of obligation related to operating in the Right-of-Way:
= Relocation of facilities to accommodate public projects
= Cooperation on joint trenching
= Map information related to infrastructure development
= Restoration of the Right-of-Way after PSE work
= Blanket permit activities and other permitting issues

» Bonding, indemnification, and insurance requirements

The Washington Utilities and Transportation Commission (WUTC) reguiates both PSE’s
natural gas and electrical services. The proposed franchise only applies to natural gas
services. The parties expended significant time and effort clarifying the terms of the
proposed franchise in order to reduce the potential that Shoreline may attempt to
regulate issues already regulated by the WUTC. The following alternatives have been
analyzed by staff:

1) Allow PSE to continue to obtain standard right-of-way permits without a
franchise. (Status Quo)

Standard right-of-way permits simply address site specific conditions such as traffic

control and notify City inspectors of activities in the right-of-way so work can be

inspected to ensure adequate restoration of City infrastructure. They do not contain

general terms and conditions designed to assist in management of the right-of-way or to

protect the City from liability.

This alternative is inconsistent with City regulations, which require that utilities hold a
franchise in order to be eligible for standard right-of-way permits. This option leaves the
City open to increased risk of liability and does not provide common terms for right-of-
way management such as relocation, restoration, notice to impacted property owners,
and information about existing and developing infrastructure. The City has been acting
consistent with this option since PSE'’s franchise expired in February. This is the status
quo option,

2) Allow PSE to obtain right-of-way site permits including key terms normally
included in franchise agreements. (Default)
The City adopted this alternative to the standard franchising process last fall in order to
provide a simpler means of protecting the City’s interests for limited uses of the right-of-
way. PSE’s current and future use is not the kind of use this process was designed to
serve. While the right-of-way site permit process is an improvement over the prior
option and can serve the City's interests on a case-by-case basis, it would not provide a
consistent level of protection nor a stable working relationship across the entire service
system. It also does not address broader right-of-way management issues such as
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documentation of existing infrastructure or coordination of planned capital
improvements,

This option is also administratively burdensome for both the City and the utility if
performed for all operations within the right-of-way. It would result in increased costs for
both parties and could delay some of PSE’s planned operations, such as the installation
of new connections or a wireless meter reading system.

The City will be implementing this option before the end of July unless Council adopts
the recommended franchise ordinance and PSE acts to accept the offered franchise, or
staff is otherwise directed. This is the default option.

3) Adopt a franchise consistent with staff’'s recommendation. (Recommended)
The proposed ordinance contains the language that staff recommends are in the City's
best interests. The parties have agreed on the proposed language.

Insurance

At the time staff presented this issue, the only remaining controversy was believed to be
the amount of general umbrella liability coverage that should be required. After further
discussion with PSE, however, it became clear that the amount of coverage was not the
issue at all. PSE carries general liability insurance with limits greater than the $50
million limit included it the proposed franchise. The issue was instead a both a
perceived inflexibility in the language and a requirement that the City be included as an
additional insured under that coverage. This last piece is not necessary if an
appropriate indemnification provision is included in the agreement and staff thought it
had already been removed. The flexibility issue was addressed through the inclusion of
an opportunity for the City to approve a different risk management scenario by PSE.
The $50 million limit remains as a minimum if the parties can not agree on appropriate
risk management standards in the future.

[ndemnification

The proposed indemnification has been reworded, but is consistent with staff's prior
recommendation, i.e. that PSE indemnify Shoreline to the extent allowed by state law.
The key point of dissention was the application of a state law that restricts the ability of
one party to contract away concurrent negligence liability (a division of responsibility
based upon each parties judged percentage of fault) in a construction contract. Neither
party can authoritatively say whether this state law applies to all of PSE’s activities in
the right-of-way. PSE has argued, as previously discussed with Council, that despite
this ambiguity concurrent negligence should control the limits of the indemnification.
Staff has consistently maintained that this state law should only be applied to the limits
of its scope as established by the legislature. The proposed language is consistent with
staff's position.

Recommendation

Staff recommends that Council adopt the proposed franchise ordinance. This ordinance
would be published in full and effective 5 days after publication. Consistent with City
practice, PSE would have 60 days to accept the offered franchise or it would lapse. If
PSE does not accept the offered franchise or should Council decide not to adopt the
proposed ordinance, then this will place the parties into the default option discussed
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above. The City would then issue Right-of-way Site Permits that would contain the
insurance and indemnification provisions included in the proposed franchise, thus
protecting the City’s interests on a permit by permit basis.

RECOMMENDATION

Adopt Ordinance No. 280 Granting Puget Sound Energy, Inc., A Non-Exclusive
Franchise To Operate A Natural Gas Distribution System In The City Of Shoreline

ATTACHMENTS
Attachment A — Proposed Ordinance No. 280 Granting Puget Sound Energy, Inc., A

Non-Exclusive Franchise To Operate A Natural Gas Distribution
System In The City Of Shoreline
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T e
ATTACHMENT A

ORDINANCE NO. 280

AN ORDINANCE OF THE CITY OF SHORELINE, WASHINGTON,
GRANTING PUGET SOUND ENERGY, INC, A WASHINGTON
CORPORATION, A NON-EXCLUSIVE FRANCHISE TO CONSTRUCT,
MAINTAIN, OPERATE, REPLACE AND REPAIR A NATURAL GAS
DISTRIBUTION SYSTEM, IN, ACROSS, OVER, ALONG, UNDER,

THROUGH AND BELOW PUBLIC RIGHTS-OF-WAY OF THE CITY OF
SHORELINE, WASHINGTON.

WHEREAS, RCW 35A.11.020 grants the City broad authority to regulate the use of the
public right-of-way; and

WHEREAS, RCW 35A.47.040 authorizes the City “to grant nonexclusive franchises for
the use of public streets, bridges or other public ways, structures or places above or below the
surface of the ground for ... poles, conduits, tunnels, towers and structures, pipes and wires and
appurtenances thereof for transmission and distribution of... gas...”; and

WHEREAS, the Council finds that it is in the bests interests of the health, safety and
welfare of residents of the Shoreline community to grant a non-exclusive franchise to Puget

Sound Energy for the operation of a natural gas distribution system within the City right-of-way;
NOW, THEREFORE,

THE CITY COUNCIL OF THE CITY OF SHORELINE, WASHINGTON, DOES
ORDAIN AS FOLLOWS:

1. Definitions. The following terms contained herein, unless otherwise indicated, shall be
defined as follows:

1.1. City: The City of Shoreline, a municipal corporation of the State of Washington,
specifically including all areas incorporated therein as of the effective date of this
Ordinance and any other areas later added thereto by annexation or other means.

1.2, City Manager: The City Manager of the City of Shoreline or designee.
1.3, Days: Calendar days.

1.4.  Facilities: All gas pipes, pipelines, mains, laterals, conduits, feeders, regulators, i
valves, meters, meter-reading devices; and all other equipment, appliances,
attachments, and appurtenances utilized by PSE in the operation of activities
authorized by this Ordinance. The abandonment by PSE of any Facilities as defined
herein shall not act to remove the same from this definition.

1.5. PSE: Means Puget Sound Energy, Inc. a Washington corporation, and its successors ;
and assigns.

1.6.  Permittee: A person who has been granted a permit by the Permitting Authority, and
PSE operating under Section 5.8 Blanket Permit of this agreement.
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1.7. Permitting Authority: The head of the City department authorized to process and
grant permits required to perform work in the City’s Right-of-way, or the head of any
agency authorized to perform this function on the City’s behalf. Unless otherwise
indicated, all references to Permitting Authority shall include the desi gnee of the
department or agency head.

1.8, Person: An entity or natural person.

1.9.  Right-of-way: As used herein shall refer to the surface of and the space along, above,
and below any street, road, hi ghway, freeway, lane, sidewalk, alley, court, boulevard,
parkway, drive, utility easement, and/or road ri ght-of-way now or hereafter held or
administered by the City of Shoreline.

2. Franchise Granted.

2.1.  Pursuant to RCW 35A.47.040, the City hereby grants to PSE, its heirs, successors,
and assigns, subject to the terms and conditions hereinafter set forth, a franchise
beginning on the effective date of this Ordinance (“Franchise”).

2.2.  This Franchise shall grant PSE the right, privilege and authority, subject to the terms
and conditions hereinafter set forth, to install, construct, operate, maintain, repair,
replace, and use Facilities for a natural gas distribution system, in, under, on, across,
over, through, along or below the Right-of-way, as approved under City permits
issued by the Permitting Authority pursuant to this Franchise and City ordinances.

2.3.  This Franchise specifically does not authorize PSE to place facilities or to otherwise
utilize Facilities in the Right-of-way to provide telecommunications, cable television,
point-to-point data communications, or similar services either via wire or wireless
technologies regardless of whether these services are provided to any person outside
PSE’s organization. This Section does not restrict PSE’s ability to utilize telemetric
devices to monitor and operate its natural gas distribution system or to monitor and
control the usage of natural gas.

24.  This Franchise is granted upon the express condition that it shall not in any manner
prevent the City from granting other or further franchises in, along, over, through,
under, below or across any Right-of-way. Such Franchise shall in no way prevent or
prohibit the City from using any Right-of-way or other City property or affect its
Jurisdiction over them or any part of them, and the City shall retain the authority to
make all necessary changes, relocations, repairs, maintenance, establishment,
improvement, dedication of the same as the City may deem fit, including the
dedication, establishment, maintenance, and improvement of new Right-of-way or
other public properties of every type and description.

3. Franchise Term. The term of the Franchise granted hereunder shall be for the period of
fifteen (15) years counted from the last day of the calendar month in which this Ordinance
becomes effective,
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4. City Ordinances and Regulations,

4.1.

Nothing herein shall be deemed to direct or restrict the City's ability to adopt and
enforce all necessary and appropriate ordinances regulating PSE’s exercise of its
rights under this Franchise. PSE shall promptly conform with all such regulations,
unless compliance would cause PSE to violate requirements of state or federal law.

5. Right-of-Way Management.

5.1,

5.2.

PSE’s Facilities shall be maintained within the Right-of-way and PSE’s activities
shall be undertaken in such a manner, so as not to unreasonably interfere with the free
and safe passage of traffic and unobstructed use of adjoining property in accordance
with City standards and regulations.

Excavation And Notice Of Entry.

5.2.1. PSE shall at all times post and maintain proper barricades and comply with all
applicable safety regulations during any period of construction or maintenance
activities within the Right-of-way as required by City or state regulations,
including RCW 39.04.180, for the construction of trench safety systems.

5.2.2. Whenever PSE excavates in the Right-of-way for the purpose of installation,
construction, repair, maintenance or relocation of its Facilities, it shall apply to the
City for a permit to do so in accordance with the ordinances and regulations of the
City requiring permits to operate in the Right-of-way. In no case shall any such
work commence within any Right-of-way without a permit, except as otherwise
provided in this Ordinance. PSE shall provide the City with plans, maps, and
information showing the proposed and final location of any Facilities in
accordance with Section 5.12 of this Franchise.

5.2.3. Atleast ten (10) days prior to its intended construction of Facilities, except those
activities exempted from permit requirements in accordance with Sections 5.7 &
5.8 or activities that will impact the use of the adjacent property for less than a
four (4) hour period. PSE shall inform all residents in the immediately affected
area, that a construction project will commence, the dates and nature of the
project, and provide a toll-free or local number which the resident may catt for
further information. A pre-printed door hanger may be used for this purpose.

5.2.4. PSE shall make a good faith effort to comply with the property owner/resident’s
preferences, if any, regarding the location or placement of Facilities that extend
above ground level consistent with sound engineering practices, City regulations,
and state law.

5.2.5. At least twenty-four (24) hours prior to entering Right-of-way adjacent to or on
private property to perform the installation, maintenance, repair, reconstruction, or
removal of facilities, except those activities exempted from permit requirements
in accordance with Sections 5.7 & 5.8 or activities that will impact the use of the
adjacent property for less then a four (4) hour period, a written notice describing
the nature and location of the work to be performed shall be physically posted
upon the affected private property by PSE.
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5.3.

3.4,

5.5.

5.6.

Abandonment of PSE's Faciljties. PSE shall not abandon in place any of its Facilities

within the Right-of-way without the prior written consent of the City Manager.
Absent consent to abandon in place, abandoned Facilities shall be removed from the
Right-of-way within 180 days of the discontinuation of their active utilization, or in
accordance with a written removal plan authorized by the City Manager. All
necessary permits must be obtained prior to such work.

Restoration after Construction,

5.4.1. PSE shall, after any installation, construction, relocation, maintenance, or repair

of Facilities within the Right-of-way, promptly restore the Right-of-way to at least
the condition the same was in immediately prior to any such installation,
construction, relocation, maintenance or repair in accordance with City standards
at its sole cost and expense. All concrete encased monuments, which have been
disturbed or displaced by such work, shall be restored pursuant to all federal, state
and local standards and specifications.

5.4.2. Ifitis determined that PSE has failed to restore the Right-of-way in accordance

with Section 5.4, the City shall provide PSE with written notice including a
description of actions the City believes necessary to restore the Right-of-way. If
the Right-of-way is not restored in accordance with the City’s notice within thirty
(30) days of that notice, the City, or its authorized agent, may restore the Right-of-
way. PSE shall be responsible for all costs and expenses incurred by the City in
restoring the Right-of-way in accordance with this Section. The remedy granted
to the City under this Section shall be in addition to those otherwise provided by
this Franchise.

Bonding Requirement: Before undertaking any of the work authorized by this
Franchise, PSE shall furnish a bond executed by PSE and a corporate surety
authorized to do a surety business in the State of Washington, in a sum to be set and
approved by the City Manager as reasonably sufficient to ensure performance of
PSE's obligations under this Franchise. The bond shall be conditioned so that PSE
shall observe all the covenants, terms and conditions and faithfully perform all of the
obligations of this Franchise, and to restore or replace any defective work or materials
discovered in the restoration of the Right-of-way discovered within a period of two
years from the final City inspection date of any such restoration. PSE may meet the
obligations of this Section with one or more bonds acceptable to the City. In the
event that a bond issued pursuant to this Section is canceled by the surety, after proper
notice and pursuant to the terms of said bond, PSE shall, prior to the expiration of
said bond, procure a replacement bond which complies with the terms of this Section.

Recourse Against Bond: With respect to undertaking any of the work authorized by
this Franchise, in the event PSE fails to perform its obligations in accordance with the
terms and conditions of this Franchise and further fails to cure its deficiency within a
reasonable period of time after receipt of written notice of such deficiency by the
City, then the City may use any bond(s) fumnished by PSE pursuant to Section 5.5 to
cure such deficiency.

69




5.6.1. In the event the City makes use of such bond(s) furnished by PSE pursuant to
Section 5.6, the City shall promiptly provide written notice of same to PSE.
Within thirty (30) days of receipt of such notice, PSE shall replenish or replace
such bond(s) pursuant to Section 5.5.

5.6.2. The rights reserved to the City by this Section 5.6 are in addition to all other
rights of the City whether reserved by this Franchise or authorized by law, and no
action, proceeding, or exercise of a right under this Section 5.6 shall constitute an
election or waiver of any rights or other remedies the City may have.

Emergency Work, Permit Waiver. In the event of any emergency where any
Facilities located in the Right-of-way are broken or damaged, or if PSE's construction
area within the Right-of-way is in such a condition as to place the health or safety of
any person or property in imminent danger, PSE shall immediately take any necessary
emergency measures to repair or remove its Facilities or otherwise make its
construction area safe without first applying for and obtaining a permit as required by
this Franchise. However, this emergency provision shall not relieve PSE from later
obtaining any necessary permits for the emergency work. PSE shall apply for the
required permits the next business day following the emergency work or, in the case
of an extended state of emergency, as soon thereafter as practical.

Blanket Permit. PSE shall be authorized to perform Minor Activities without a City
permit of any kind and Blanket Activities under the terms and conditions of this
Section 5.8 provided that the terms “Minor Activities” and “Blanket Activities” are
defined in a specifically negotiated Blanket Permit Definitions, a copy of which shall
be filed with the City Clerk and identified by Clerk’s Receiving Number _ . Al
other activities will require a separate permit in accord with City ordinances.

5.8.1. The Permittee shall pay the City a permit inspection/processing fee in the amount
set out in Blanket Permit Definitions.

5.8.2. The Permittee shall provide a quarterly list of permit activity by the 10® of the
months of April, July, October, and January listing the previous quarter’s activity
authorized under this Section.

5.8.3. The Permittee shall provide payment of inspection fees for the quarterly activity
on 2 quarterly basis in accordance with Section 5.8. No statements will be
provided by the City.

5.8.4. For each separate use of the Right-of-way under this Section, and prior to
commencing any work on the Right-of-way under this Section, the Permittee
shall;

5.8.4.1.Fax or otherwise deliver to the Permitting Authority, at least twenty-four (24)
hours in advance of entering the Right-of-way, a City Inspection Request
Form, as provided by the Permitting Autherity, which shall include at a
minimum the following information: Franchise number, street address nearest
to the proposed work site, and description of work to be performed.

70




5.9.

5.8.4.2.Fax or deliver to the Permitting Authority a notice of completion in the form
provided by the Permitting Authority within twenty-four (24) hours after
completing work.

5.8.5. In the event the Permittee fails to comply with any of the conditions set forth in
Section 5.8, the City is authorized to suspend or terminate the Permittee’s
authority to operate under this Section by providing Permittee written notice of
such suspension or termination and the basis therefore.

5.8.6. The City reserves the right to alter the terms and conditions of Section 5.8 and the
terms and conditions of the Blanket Permit Definitions by providing thirty (30)
days written notice to the Permittee. Any change made pursuant to this
Paragraph, including any change in the permit inspection/processing fee stated in
Blanket Permit Definitions, shall thereafter apply to all subsequent work
performed pursuant to this Section 5.8. Further, the City may terminate the
Permittee’s authority to work in the Right-of-way under a Blanket Permit as
provided by the terms of this Section at any time without cause by providing
thirty (30) days written notice to the Permittee. Any such modification or
termination shall not affect the remaining terms and conditions of this Franchise
or impair the rights and obligations of the Parties under those remaining terms and
conditions.

Safety.

5.9.1. PSE shall exercise the rights granted in this Franchise in accordance with
applicable safety rules and regulations.

5.10. Dangerous Condifions, Authority for City to Abate,

5.10.1. In the event that PSE’s Facilities or operations cause or contribute to a condition
that appears to endanger any person or substantially impair the lateral support of
the adjoining Right-of-way, public or private property, the City Manager may
direct PSE, at no charge or expense to the City, to take actions to resolve the
condition or remove the endangerment. Such directive may include compliance
within a prescribed time period.

5.10.2. In the event PSE fails to promptly take action as directed by the City, or fails to
fully comply with such direction, or if emergency conditions exist which require
immediate action to prevent imminent injury or damages to persons or property,
the City may take such actions as it believes are necessary to protect persons or
property and PSE shall be responsible to reimburse the City for its costs. The
City’s authority to act upon PSE’s Facilities hereunder is specifically limited to
actions, taken by trained emergency response personnel, to stop the flow of
natural gas actively contributing to a dangerous condition in the face of PSE’s
failure to timely respond to the City’s request for such action.
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5.11. Relocation of Facilities.

5.11.1. PSE agrees to protect, support, temporarily disconnect, relocate or remove from
the Right-of-way its Facilities without cost to the City, when so required by the
City to facilitate the completion of or as a result of a public project, provided that
PSE shall in all such cases have the privilege to temporarily bypass, in the
authorized portion of the Right-of-way and upon approval by the City, any
Facilities required to be temporarily disconnected or removed. As used in this
Section, the term “public project” is a project included in any future City adopted
six-year Capital Improvement Program and consistent with the City’s
Comprehensive Plan as currently adopted or hereinafter amended.

5.11.2. If the City determines that a Public Project necessitates the relocation of PSE's
existing Facilities, the City shall:

5.11.2.1. As soon as possible, but not less than sixty (60) days prior to the
commencement of such Public Project, provide PSE with written notice
requiring such relocation; and

5.11.2.2. Provide PSE with copies of any plans and specifications pertinent to the
requested relocation and a proposed temporary or permanent relocation for
PSE's Facilities.

5.11.2.3.  Afier receipt of such notice and such plans and specifications, PSE shall
complete relocation of its Facilities at no charge or expense to the City at least
ten (10) days prior to commencement of the Public Project or at such later
time as mutually agreed by the City and PSE.

5.11.3. PSE may, after receipt of written notice requesting a relocation of its Facilities,
submit to the City written alternatives to such relocation. The City shail evaluate
such alternatives and advise PSE in writing if any of the alternatives are suitable
to accommodate the Public Project. If so requested by the City, PSE shall submit
additional information to assist the City in making such evaluation. The City
shall give each alternative proposed by PSE full and fair consideration. In the
event the City ultimately determines that there is no other reasonable alternative,
PSE shall relocate its Facilities as provided in this Section.

5.11.4. If the City requires the subsequent relocation of Facilities within five (5) years
from the date of relocation of such Facilities pursuant to this Section, then the
City shall bear the entire cost of such subsequent relocation.

5.11.5. If the City vacates any Right-of-way with PSE Facilities, the City shall reserve an
easement in its vacation ordinance adequate for the repair, maintenance and
replacement of the Facilities and sited along the location of the Facilities,
provided that no easement shall be reserved if the vacation is for a Public Project
and the Facilities are to be relocated under this Section 5.11. No easement shall
be reserved if the vacation is conditioned upon a vacation petitioner's payment for
the cost of relocating existing Facilities to another Right-of-way or private
casement including necessary service reconnections caused by the relocation.
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3.11.6. The provisions of this Section 5.11 shall in no manner preclude or restrict PSE

5.12.

5.13.

5.14.

from making any arrangements it may deem appropriate when responding to a
request for relocation of its Facilities by any person other than the City, where the
improvements to be constructed by said person are not part of a Public Project,
provided that such arrangements do not unduly delay or increase the cost of a
related Public Project.

PSE's Maps and Records. PSE agrees to provide the City, without charge, with as-
built plans, maps, and records, in its possession or generated in the future as a part of
its standard operations, that show the vertical and horizontal location of its Facilities
within the Right-of-way using a minimum scale of one inch equals one hundred feet
(17=100") or such other scale mutually agreed to by PSE and the City. If available,
maps shall be provided in Geographical Information System (GIS) or other digital
electronic format used by the City and, upon request, in hard copy plan form used by
PSE. This information shall be provided within one hundred eighty (180) days of the
effective date of this Franchise and shall be updated upon reasonable request by the
City.

Utility Location, Nothing herein is intended (nor shali be construed) to relieve either
party of their respective obligations arising under applicable law with respect to
determining the location of utility facilities.

Underground Installation. PSE hereby affirms its understanding and agreement
that its activities within the City must comply with Shoreline Municipal Code
(‘SMC”} 13.20, which establishes minimum requirements and procedures for the
underground nstallation of electric and communication facilities, to the extent it
applies to PSE’s activities under this Franchise. Consistent with that regulation, PSE
shall install its Facilities underground. Provided, however, that PSE may install
wireless system monitoring equipment solely for its own use in providing the services
authorized hereunder and other Facilities that must be installed above ground in order
to function properly. PSE will also share information and otherwise cooperate with
the City and other utility providers to serve the objectives of SMC 13.20.

6. Planning Coordination.

6.1.

Growth Management. PSE agrees, as follows, to participate in the development of
and reasonable updates to, the utilities element of the City’s comprehensive plan:

6.1.1. PSE will participate in a cooperative effort with the City to ensure that the

Utilities Element of Shoreline’s Comprehensive plan is accurate as it relates to
PSE’s operations and is updated to ensure its continued relevance at reasonable
intervals.

6.1.2. PSE shall submit information related to the general location, proposed location,

and capacity of existing and proposed Facilities as requested by the City Manager
within a reasonable time, not exceeding sixty (60) days from receipt of a written
request for such information.
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6.2.  System Development Information. PSE will assign a representative whose
responsibility shall be to coordinate with the City on planning for City Capital
Improvement Program projects. At a minimum, such coordination shall include the
following:

6.2.1. By March 1 of each year, PSE shall provide the City Manager or his designee
with a schedule of its planned capital improvements, which may affect the Right-
of-way for that year;

6.2.2. PSE shall meet with the City, other franchisees and users of the Right-of-way,
according to a schedule to be determined by the City, to schedule and coordinate
construction; and

6.2.3. All construction locations, activities, and schedules shall be coordinated, as
required by the City Manager or his designee, to minimize public inconvenience,
disruption, or damages.

6.2.4. PSE will cooperate with the City to extend its natural gas distribution system into
areas of the City that do not have natural gas service available in conjunction with
City road improvement projects subject to applicable PSE tariffs on file with the
Washington Utilities and Transportation Commission.

6.3.  Emergency Operations. The City and PSE agree to cooperate in the planning and
implementation of emergency operations response procedures.

7. Indemnification.

7.1.  PSE shall indemnify, defend, and hold the City harmless from any and all claims and
demands made against it on account of injury or damage to any person or property
arising in any manner from the performance of this Franchise except for loss caused
by the City’s sole negligence; provided, that the City retains the right to participate in
any suit if a principal of govemnmental or public law is involved. In the event any
claim or demand presented to, or suit or action is commenced against, the City based
upon any such claim or demand, the City shall promptly notify PSE thereof, and PSE
may elect, at its sole cost and expense, to settle and compromise such suit or action,
or defend the same with attomeys of its choice.

7.2.  If any such claim or demand is subject to RCW 4.24.115 and caused by or results
from the concurrent negligence of (a) the City, its elected or appointed officials, or its
agents or employees; and (b) PSE, or PSE's agents or employees, then in such event
the defense and indemmity provisions provided for in the preceding paragraph 7.1
shall be valid and enforceable only to the extent of PSE's negligence.

7.3.  PSE’s indemnification obligations pursuant to this agreement shall include assuming
potential liability for actions brought by PSE’s own employees and the employees of
PSE’s agents, contractors, and subcontractors even though PSE might be immune
under Title 51 RCW from direct suit brought by such employees. It is expressly
agreed and understood that this assumption of potential liability for actions brought
by the aforementioned employees is limited solely to claims against the City arising
by virtue of PSE’s exercise of the rights set forth in this Franchise. The obligations of
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7.4.

PSE under this Franchise have been mutually negotiated by the parties hereto, and
PSE acknowledges that the City would not enter into this Franchise without PSE
waiver thereof. To the extent required to provide this indemnification and this
indemnification only, PSE waives its immunity under Title 51 RCW as provided in
RCW 4.24.115.

Inspection or acceptance by the City of any work performed by PSE at the time of
completion of construction shall not be grounds for avoidance of PSE’s
indemnification obligations. Said indemnification obligations shall extend to claims
that are not reduced to a suit and any claims that may be compromised prior to the
culmination of any litigation or the institution of any litigation.

8. Insurance.

8.1.

8.2.

In lieu of the insurance requirements set forth below in this Section 8 and with the
concurrence of the City, PSE may utilize a combination of operating reserves and
excess liability insurance to protect against such risks in such amounts as are
consistent with good utility practice. To secure such concurrence, PSE and the City
may, from time to time, review PSE’s financial position and risk management
program. Upon PSE’s acceptance of this Franchise and upon reasonable request
thereafter, PSE shall provide the City with reasonable written evidence that such
protection is being maintained.

8.2. Except as otherwise provided in Paragraph 8.1, PSE shall procure and maintain
for the duration of the Franchise, insurance against claims for injuries to persons or
damages to property which may arise from or in connection with the exercise of the
rights, privileges and authority granted hereunder to PSE, its agents or employees. A
combination of self-insurance and excess liability insurance may be utilized by PSE.
Upon PSE’s acceptance of this Franchise, PSE shall provide to the City a certificate
of insurance and/or evidence of self insurance evidencing the following required
coverages and limits:

8.2.1. Automobile Liability insurance for owned, non-owned and hired vehicles with
limits no less than $4,000,000 Combined Single Limit per accident for bodily
injury and property damage; and

8.2.2. Commercial General Liability insurance policy and self-insurance coverage
providing combined coverage of no less than $50,000,000 combined single limit
per occurrence and $50,000,000 aggregate for personal injury, bodily injury and
property damage. Coverage shall include premises, operations, independent
contractors, products-completed operations, personal injury and advertising
injury. There shall be no endorsement or modification of the Commercial General
Liability insurance for liability arising from explosion, collapse or underground
property damage. If coverage is provided by self-insurance or a policy of
insurance written on a claims made rather than occurrence basis, PSE agrees to
maintain the same levels of self-insurance or claims made policy coverage, or to
purchase endorsements providing additional reporting periods in which claims
otherwise covered by the claims made policy or self-insurance may be reported,
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8.3.
8.4.

for a period of three (3) years following either the discontinuance of the claims
made policy or self-insurance or the termination of this Franchise, whichever is
earlier.

Payment of deductible or self-insured retention shall be the sole responsibility of PSE.

The coverage shall contain no special limitations on the scope of protection afforded
to the City, its officers, officials, or employees. In addition, the insurance policy shall
contain a clause stating that coverage shall apply separately to each insured against
whom claim is made or suit is brought, except with respect to the limits of the
insurer’s liability. PSE's insurance shall be primary. Any insurance, self-insurance,
or insurance pool coverage maintained by the City shall be excess of PSE's insurance
and shall not contribute with it. Coverage shall not be suspended, voided, canceled
by either party, reduced in coverage or in limits except after thirty (30) days prior
written notice has been given to the City.

9. Enforcement,

9.1.

9.2.

9.3.

9.4,

A substantial violation or breach of this Franchise by PSE shall include, but shall not
be limited to, the following:

9.1.1. An uncured violation of any material provision of this Franchise, or any material

rule, order or regulation of the City made pursuant to its power to protect the
public health, safety and welfare;

9.1.2. An intentional evasion or knowing attempt to evade any material provision of this

Franchise or practice of any fraud or deceit upon the City;

9.1.3. An uncured failure to pay fees that may be associated with this Franchise, if any.

In the event either party shall fail to comply with the terms of this Franchise, the other
party shail provide the non-complying party with detailed written notice of any
alleged violation or breach. The party who is allegedly in non-compliance shall have
a period of 60 days following such written notice to cure the alleged violation or
breach, demonstrate to the other’s satisfaction that a violation or breach does not
exist, or submit a plan satisfactory to the other to correct the violation or breach. If, at
the end of said 60-day period, the City or PSE reasonably believes that a substantial
violation or material breach is continuing and the party in breach is not taking
satisfactory corrective action, the other may declare that the party in breach is in
default, which declaration must be in writing. Within 20 days after receipt of a
written declaration of default, the non-defaulting party may terminate this Franchise.

The City may, in its discretion, provide an additional opportunity for PSE to remedy
any violation or breach and come into compliance with this Franchise so as to avoid
termination.

Any violation or breach continuing to exist afier the expiration of the notice and cure
periods identified in Section 9.2 may be remedied by the City at PSE’s expense.

10. Force Majeure. Neither party will be subject to penalty for any non-compliance with this
Franchise or delay in compliance of any of its obligations hereunder where such compliance
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11.

12.

13.

14.

is prevented or delayed by acts of God (except normal weather conditions for the Shoreline-
Seattle area), fire, explosion, accident, flood, epidemic, war, riot, rebellion, interruption or
rationing of fuel supply, or other unexpected and uncontrollable event (“force majeure
events”). If a force majeure event occurs, this Section will only apply if the Party intending
to seek the protections of this Section notifies the other Party in writing. The City may
continue to exercise its rights to abate any Dangerous Condition consistent with Section 5.10.

Survival, All of the provisions, conditions and requirements of Sections 5.3 Abandonment
Of PSE’s Facilities, 5.4 Restoration After Construction, 5.10 Dangerous Conditions,
Authority For City To Abate, 7. Indemnification, 8. Insurance, and other sections of this
Franchise that may be reasonably construed to survive the termination or expiration of this
Franchise shall survive such termination or expiration. All of the provisions, conditions,
regulations and requirements contained in this Franchise shall further be binding upon the
heirs, successors, executors, administrators, legal representatives and assigns of the parties
hereto and all privileges, as well as all obligations and liabilities of each party shall inure to
their respective heirs, successors and assigns.

Severability. If any Section, sentence, clause or phrase of this Franchise should be held to
be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity or constitutionality of any other Section,
sentence, clause or phrase of this Franchise. The Parties may amend, repeal, add, replace, or
modify any provision of this Franchise to preserve the intent of the parties as expressed
herein prior to any finding of invalidity or unconstitutionality.

Assignment. This Franchise shall not be sold, transferred, assigned, or disposed of in whole
or in part either by sale, voluntary or involuntary merger, consolidation or otherwise, without
the written approval of the City, which shall not be unreasonably withheld. The City may
recover from PSE any actual administrative expenses incurred by the City during its review
of any transfer proposed by PSE.

13.1. An assignment of this Franchise shall be deemed to occur if there is an actual change
in control or where ownership of fifty percent (50%) or more of the beneficial
interests, singly or collectively, are obtained by other parties. The word “control” as
used herein is not limited to majority stock ownership only, but includes actual
working control in whatever manner exercised.

13.2. Except as otherwise provided herein, PSE shall promptly notify the City prior to any
proposed change in, or transfer of, or acquisition by any other party of control of PSE.
Every change, transfer, or acquisition of control of PSE shall cause a review of the
proposed transfer. In the event that the City denies its consent and such change,
transfer or acquisition of control has been effected, the Franchise is terminated.

13.3.  PSE shall be permitted, without the City’s approval, to mortgage its rights, privileges
and authority in and under this Franchise to the trustee under its mortgage indenture
for the benefit of its bondholders.

Notice. Any notice or information required or permitted to be given to the parties under this
Franchise may be sent to the following addresses unless otherwise specified:
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15.

16.

17.

18.

19.

20.

21.

Puget Sound Energy City Manager

P.O. Box 90868 City of Shoreline
Bellevue, WA 98009-0868 17544 Midvale Avenue N.
Attn: Municipal & Land Planning Shoreline, WA 98133-4921

Non-Waiver. The failure of either party to enforce any breach or violation by the other party
of any provision of this Franchise shall not be deemed to be a waiver or a continuing waiver
by the non-breaching party of any subsequent breach or violation of the same or any other
provision of this Franchise.

Alternate Dispute Resolution. If the parties are unable to resolve disputes arising from the
terms of this Franchise, prior to resorting to a court of competent jurisdiction, the parties shall
submit the dispute to a non-binding alternate dispute resolution process agreed to by the
parties. Unless otherwise agreed between the parties or determined herein, the cost of that
process shall be shared equally.

Entire Agreement. Except for the Blanket Permit Definitions to be prepared in accordance
with this Section 5.8, this Franchise constitutes the entire understanding and agreement
between the parties as to the subject matter herein and no other agreements or
understandings, written or otherwise, shall be binding upon the parties upon execution and
acceptance hereof.

Amendment, Except for the Blanket Permit Definitions to be prepared in accordance with
this Section 5.8, this Franchise may be amended only by written instrument, signed by both
parties, which specifically states that it is an amendment to this Franchise and is approved
and executed in accordance with the laws of the State of Washington.

Supremacy. This Franchise represents the dominant agreement between the parties. In the
event of any conflict between this Franchise and any City ordinance or permit, the terms of
this Franchise shall control. In the event, however, of any conflict between the provisions of
this Franchise and PSE’s applicable tariff on file with the Washington Utilities and
Transportation Commission or a successor state regulatory authority, the tariff shall control
for the duration of that conflict, provided, that PSE shall provide 60 (sixty) days notice of any
proposed tariff or amended tariff which would create a conflict with this Franchise.

Directions to City Clerk. The City Clerk is hereby authorized and directed to forward
certified copies of this Ordinance to PSE. PSE shall have sixty (60) days from receipt of the

certified copy of this Ordinance to accept in writing the terms of the Franchise granted to
PSE in this Ordinance,

Publication Costs. In accord with state law, this Ordinance shall be published in full. The
costs of said publication shall be borne by PSE.
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22. Effective Date. This Ordinance shall take effect and be in full force on the first day of the
first full month at least five days following the publication of this Ordinance.

PASSED BY THE CITY COUNCIL ON , 2001.

Mayor Scott Jepsen

ATTEST:

Sharon Mattioli, CMC
City Clerk

APPROVED AS TO FORM:

Ian Sievers
City Attorney

Date of Publication: , 2001
Effective Date: , 2001
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Council Meeting Date: August 20, 2001 Agenda Item: 7(j)

CITY COUNCIL AGENDA ITEM
CITY OF SHORELINE, WASHINGTON

AGENDA TITLE: Authorize The City Manager To Exercise An Option To Extend The
Current Lease With B.A.M. For The Eastside Police Storefront
DEPARTMENT:  City Manager's Office

PRESENTED BY: Kristoff T. Bauer, Assistant to the City Manager

PROBLEM/ISSUE STATEMENT: The City's lease for the eastside Police storefront
space, 521 NE 165" in the Ridgecrest area, will expire October 31, 2001 unless the City
provides notice by the end of August to the landlord, B.A.M., exercising an option to
extend that lease for a year through October 31, 2002.

ALTERNATIVES ANALYZED: Two alternatives are available at this time:

1. Continue storefront operation — The landlord has indicated that if the City exercises
its option to extend the lease for a year there will be no change in rental amount.
This will allow the storefront to continue operating through at least October 2002.

2. Discontinue storefront operation — Council could decide not to exercise the lease
option. Staff has not developed an alternative location in this part of the City. The
City would close this storefront and vacate the space by the end of October 2001.

FINANCIAL IMPACT: Extending the lease will not change the City's current financial
position. it would continue to be obligated for a monthly rental amount of $650 plus
variable costs such as utilities. If the City chooses to discontinue the storefront, then it
could expect to reduce facility expenditures by about $10,000 or less per year.

RECOMMENDATION
Staff recommends that Council authorize the City Manager take necessary action to

exercise an option to extend the City's current lease with B.A.M. for the storefront at
521 NE 165™ for one year.

Approved By: City Manager ‘/&ity Attorney
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