- Council Meeting Date: January 4, 2010 Agenda Item: 6(b)

CITY COUNCIL AGENDA ITEM
CITY OF SHORELINE, WASHINGTON

AGENDA TITLE: Extension of Hearing Examiner Review of Quasi- Judicial Items
DEPARTMENT:  Planning and Development Services
PRESENTED BY: Joseph W. Tovar, FAICP, Director

Steven Cohn, Senior Planner

PROBLEM/ISSUE STATEMENT:

The draft 2010 Planning Work Program anticipates a busy year. In the first half of the
year alone, the Planning Commission is scheduled to hold public hearings on two

- ‘Subarea Plans and two Master Development Permits, to review and make
recommendations on a set of Development Code amendments and work on several
other items. Over the past two years, the Council has opted to refer most quasi-judicial
matters to the Hearing Examiner to make sure that the Commission has the time to
consider other pressing longer-range i issues.

Staff is requesting that you re-affirm this deCISIOn to allow this process to continue
through 2010. As in the past, the Hearing Examiner would hold public hearings on
items sent to her and make a recommendation for Council decision. The City Council
retalns its. decision- maklng authonty on all quaSI—Judlmal items.

This action is meant as an interim measure, which requires a public hearing priorto
adoption. The hearing and consideration of action is scheduled for next week, January
11.

FINANCIAL IMPACT:

No additional cost to the City. Staff and notlcmg costs are unchanged. The cost of
hiring the Hearing Examiner is borne by the applicant.

Approved By: Clty Manager City Attorney
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BACKGROUND

Though the Council has not had the opportunity to review the Draft 2010 Planning Work
Program (Attachment A), it reflects an ambitious schedule for the Planning Commission,
including work on two Subarea Plans, two Master Development Permits and several

- complicated issues including Design Review and Tree Code Amendments.

Staff views this as a full work program, but one that is probably attainable if the staff and
Commission remain focused on these tasks. If new tasks are added, work items will
most likely take longer to accomplish this year; some may not be addressed until next
year.

The Work Program schedule incorporates an expectation that the Council will extend its
decision to route most quasi-judicial items to the Hearing Examiner for public hearing
and recommendation. The exceptions are: Master Development Permits, Special Use
Permits, and rezones within the Town Center Subarea. These items would come to the
Planning Commission for public hearing and recommendation. If more quasi-judicial

" items are sent to the Comimission, it would either increase the number of meetings for
Commissioners or cause some items on the work program to slide, possibly into next
year.

Sending items such as rezones and plats to the Hearing Examiner seems to be working
well—the Council has not identified any issues with the process. The Examiner has
been hearing these items for more than a year and, to staff's knowledge; the community
is satisfied with the process and its outcomes. In addition, the City's 2009 audit by the
Washington Cities Insurance Authority pointed out that greater use of the hearing
examiner system would decrease: Iegal risk for the CLty and personal liability for Council
members

What is a qUasi—iudicia/ decision?

There are three types of Land Use Decisions: Legislative, Administrative, and Quasi--
Judicial (See Attachment B). Legislative Decisions tend to be policy-oriented and are
applied to a class of properties (i.e., properties with some defining characteristic). An
example of this would be changing the allowable building height on all properties within
a specific zoning. The hearing body (Planning Commission) and decision body (City
Council), in making policy decisions, wield a great deal of discretion.

At the other end of the spectrum are Administrative Decisions such as building permits.
These are ministerial permits: if someone who applies for a permit meets the criteria in

the code, they have a right to the permit. There is no discretion about issuing the
 permit, either on the part of staff or by the Commission or Clty Council.

There are a set of permlts in-.the middle, where an element of d|scret|on is allowed.
These are Quasi-Judicial Decisions. These decisions (such as site-specific rezones,
Master Development Plan permits, and subdivisions) use review criteria that allow some
discretion on the part of the hearing body. There is usually a public hearing involved.
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In these types of decisions, there may be disagreement as to whether the applicant has
met the criteria. Often the basis for judgment is the interpretation of technical analysis.
In many Washington cities, Hearing Examiners are used for Quasi-Judicial hearings.
Examiners tend to have many years of experience in the Planning field, usually as land-
use lawyers or long-time planners. Their experience provides the basis for reviewing
the staff analysis and the oral and written testimony, and acting in a manner resembling
a judge (i.e., quasi-judicial) in developing findings of fact, applying applicable '
Comprehensive Plan policies, analyzing the appropriate municipal code requirements,
developing conclusions and providing a recommendation. The recommendation is sent
to the City Council which retains its decision-making authority on quasi-judicial actions.
One key distinction is that the Council must base its decision on the written record from
the Planning Commission or the Hearing Exammer and may not accept new evidence
or testlmony

Proposal

Staff recommends that the Council adopt another interim ordinance to continue this v
approach through December, 2010, aware that staff will likely return to the Council later

in the year with an evaluation of how the process has worked and a recommendation as
‘to whether the interim approach should be made permanent, or alternatlvely, whether in

staff's judgment, another approach would be appropriate.

RECOMMENDATION -

No action requnred This item is scheduled for hearing and action at your January 11
meeting.

ATTACHMENT |
A. Draft 2010 Planning Work Program
B. Types of Land Use Decisions in Shoreline

°)
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Draft 2010 Planning Work Program

I Legend

2| Commission Role

| x |staff Rote

] XX [Councif Adoption

Revised 12/21/09 —
2011
Item.1 ) Oct _Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
Legislative
Development Code Packages
ltem2 Design Review Jul Aug ’EE Oct Nov Dec
Legislative Consultant and Staff Proposal Di
PC Review
CC Adoption
tem3 D Code Jan Feb Mar Apr May Jun Jan Feb Mar Apr May Jun Jul Au ’ﬁaﬂ Oct Nov Dec
Legislative
Single Family Dwelling Unit Scale
Home Occupation (part of Dev Code Package)
: Tree x| x1 X
item 4 Light Rall Stn Area Subarea Planning . .
: Jan Feb Mar Apr May Jun Jul Aug Sep Oct MNov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
Legislative Staff analysis x| x]x{ x| x| x| x| x| x|x
Item 5 Check in points for two other Major Plans -.Jan_Feb Mar Apr May Jun Jul Aug Sep Oct MNov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
Legislative Transportation Master Plan Update : X X ] XX
Shoreline Master Program (regular up: ) % ahz xX
Parks Master Plan Update X xjp x| x| x|X
Other Comp Pian Amendments (from fast year and small new ones)
item & Point Wells Jun “Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul' Aug Sep Oct Nov Dec
Legislative
City Comp Pian and D Code XX
item 7 Town Center Subarea Plan Jan Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr Maz Jun Jul Aug Sep Oct Nov Dec
Legislative staftand conduct h
Staff prepares Plan & Code Amendments for Town Center 2
Plan & Code amendments heard by Planning C
Council adopts Plan and Code XX
ltem 8 SE Neighborhoods Plan and Zoning update Jul Aug Sep Oct Nov Dec
Legislative )
PC reviews Subarea Pian, Cotincil Adoption/Zoning Implementation
Reivew Innovative Housing Reg Chgs to implement Subarea Plan
Item 9 Master Development Plan for CRISTA Campus Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
Quasi-Judicial Staff review ;
PC Review/ CC Adoption
item 10 Master Development Plan Public Health Lab Aug Sep Oct Nov Dec Jan Feb Mar Apr iwaz Jun Jul Aug Sep Oct Nov Dec
‘Quasi-Judicial Submit for permit
Staff review
PC Review
CC Adoption
item 11 Master Development Plan for Shoreline CC Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

Quasi-Judicial Submit for permit (very

Staff review
PC ReviewCC Adoption

Legislative
Scope Comp Pian Review and Review Intro (SC&MR)

Vision and Framework Goals (DL)

Revlew Growth Targets and City-wide allocation scenarios (SC&DL)
Review Land Use Element and Future Land Use Map (SS)
Review Housing Element {MR)

Review Transportation Element (DL)

Review Parks, Recreation, and Open Space Element (SS)

Review Capital Faciiities Element (SC)

Review Utilities Element (SC)

Review Shoreline Master Program Element (MR)

Review Economic Development Element (SC)

-Review Community Design Element (MR)

Returmn to Review of Land Use Element and Future Land Use Map
Make Final revisions to other Elements
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X| X| X| X| x| X} X
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X| X X X
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B TYPES OF LAND USE DECISIONS B
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