
 

              
 
Council Meeting Date:   April 20, 2015 Agenda Item:  8(b) 
              

 
CITY COUNCIL AGENDA ITEM 

CITY OF SHORELINE, WASHINGTON 
 

AGENDA TITLE: Adoption of Resolution No. 373 Approving Transfer of 
Telecommunications Franchise from AboveNet Communication, 
Inc. to Zayo Group, LLC 

DEPARTMENT: City Manager’s Office 
PRESENTED BY: Alex Herzog, Management Analyst 
ACTION:  ____ Ordinance      _X_ Resolution           ___ Motion                   

____ Discussion     __ _ Public Hearing 
 
 
PROBLEM/ISSUE STATEMENT: 
On August 8, 2011, the City Council adopted Ordinance No. 604, granting a non-
exclusive telecommunications franchise to AboveNet Communication, Inc. (AboveNet) 
for ten years to construct, maintain, operate, replace and repair and underground a fiber 
optic telecommunications system in the City’s rights-of-way. In March 2013, AboveNet 
was acquired by the Zayo Group (Zayo). As a result, Zayo became successor-in-
interest to the assets of AboveNet. 
 
In order for Zayo to operate, maintain and further construct the telecommunications 
system established by AboveNet in the City of Shoreline, the City Council must approve 
the request to transfer the franchise agreement to Zayo from AboveNet.  Proposed 
Resolution No. 373 approves this transfer and assigns the Franchise Agreement from 
AboveNet to Zayo; confirms Zayo’s acceptance of all the rights and responsibilities 
established by the terms and conditions of the franchise; and confirms that the terms 
and conditions of the existing agreement continue in full force and effect. 
 
RESOURCE/FINANCIAL IMPACT: 
There is no fiscal impact to adopting Resolution No 373. Under state law, the City is 
precluded from imposing franchise fees, other than costs of administration, upon 
telecommunication companies and service providers, as defined in RCW 35.99.010, for 
use of the right-of-way. Alternatively the City would potentially be able to collect utility 
taxes based on gross revenue generated in Shoreline but not until Zayo collects gross 
revenues from retail customers. However, given that there are no end-users of Zayo’s 
system in Shoreline, the City cannot collect any utility taxes from Zayo’s subscribers.  If 
Zayo provides services to subscribers within the City in the future, Zayo shall become 
subject to the City’s utility tax as set forth in Chapter 3.32 of the Shoreline Municipal 
Code.  
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RECOMMENDATION 
 
Staff recommends that Council adopt Resolution No. 373, which would grant a transfer 
of control of the telecommunications franchise granted to AboveNet Communication, 
Inc. to the Zayo Group, LLC.  
 
Approved By: City Manager  DT City Attorney MK 
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BACKGROUND 
 
Fiber optic telecommunications firms which use the City’s rights-of-way for maintenance 
of their fiber telecommunications systems are required to have a non-exclusive 
franchise with the City.  Shoreline Municipal Code (SMC) section 12.25.030 states that 
“it shall be unlawful to construct, install, maintain or operate any facility in, on, above, or 
below the public right-of-way without a valid franchise agreement obtained pursuant to 
the provision of this chapter.”   
 
On August 8, 2011, the City Council adopted Ordinance No. 604, granting a non-
exclusive telecommunications franchise to AboveNet. Materials from the August 8, 2011 
meeting related to this action can be viewed here: 
http://cosweb.ci.shoreline.wa.us/uploads/attachments/cck/Council/Staffreports/2011/Sta
ffreport080811-7f.pdf 
 
In March 2013, AboveNet merged with Zayo and become successor-in-interest to the 
assets of AboveNet. As such, the City’s franchise with AboveNet should be transferred 
to Zayo. The franchise for the fiber optic telecommunications system to be transferred to 
Zayo has no end-user customers in Shoreline, as their fiber cable runs the length of 
Aurora Avenue N., underground, as a “pass through.” Zayo confirms that it provides no 
voice, cable, video, residential or end user service. 
 
Recently, Zayo received permits from the City to expand the fiber optic 
telecommunications system. Much of the permitted work expands the network via aerial 
wires on existing utility poles. A small portion of the expansion will be undergrounded in 
the Interstate 5 area near N 155th Street. Zayo has also recently applied for additional 
permits for connecting its network assets in Shoreline to network assets outside of the 
City. 
 

DISCUSSION 
 
In order for Zayo to operate, maintain and further construct the telecommunications 
system established by AboveNet in the City of Shoreline, the City Council must approve 
the request to transfer the franchise agreement to Zayo from AboveNet.  Proposed 
Resolution No. 373 approves transfer and assignment of the Franchise Agreement from 
AboveNet to Zayo; confirms Zayo’s acceptance of all the rights and responsibilities 
established by the terms and conditions of the franchise; and confirms that the 
remaining terms and conditions of the existing agreement continue in full force and 
effect. 
 
Because Zayo is seeking the transfer of an existing franchise and is not an applicant for 
a new franchise, a number of requirements in the City’s code do not apply. However, 
Zayo has provided much of the same information required of a new franchisee in order 
to demonstrate its ability to operate, maintain and further construct the 
telecommunications system in Shoreline. 
 
Zayo has never filed for relief under any provision of the bankruptcy laws of the 
United States, have had an involuntary petition against them pursuant to the 
Bankruptcy Code, been the subject of any state law insolvency proceeding such as a 
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transfer for the benefit of creditors, have had a franchise agreement revoked, have 
been found guilty by any federal, state, or municipal court or administrative agency in 
the United States, of a) violation of a security, or antitrust law; or b) felony or any 
other crime involving moral turpitude. A report of independent auditors of the 
company’s financial statements found no issues. 
 
Further, Zayo has acquired and submitted a performance bond in the amount of 
$30,000 and provided the appropriate insurance documents as called for in the 
existing franchise agreement to be transferred to Zayo. Zayo has not submitted a 
deposit of $5,000 for the costs associated with the City’s evaluation of the 
application for franchise required of new franchise applicants because Zayo is 
seeking a transfer of an existing franchise. Zayo’s financial qualifications are strong 
and the company meets all legal and technical qualifications to assume control of the 
franchise. 
 
The substantive portions of the franchise agreement to be transferred are: 
 

• Section 2. The term for this franchise is ten (10) years, currently set to expire on 
September 9, 2021.  Thus, roughly six and half years remain on this franchise 
before it must be renewed.  

• Section 15.  Procedures for compliance under emergencies are detailed. 
• Section 18.  Zayo must employ ordinary care in installing, maintaining, repairing 

and operating their system in the right-of-way, and provides indemnification and 
defense to the City for claims arising from the performance of the franchise by 
Zayo. 

• Section 20.  Assesses administrative expenses for franchise administration 
under a representation by Zayo that it is exempt from franchise fees beyond 
those expenses under state law. Affirms that Zayo is subject to the 6% utility tax 
imposed by SMC 3.32 for telecommunication services provided to customers 
within Shoreline. 

• Section 23.  Standard insurance provisions are included in this section, 
including $2,000,000 of commercial general liability coverage and $1,000,000 of 
auto and pollution coverage. 

• Section 26. Installation of facilities is required to comply with SMC 12.25, Use of 
Right-of-Way, including sufficient financial guarantees for performance of work. A 
bond is required in the amount of $30,000.  

• Section 38.  Includes a City approval process for transfer of franchise rights. 
 

RESOURCE/FINANCIAL IMPACT 
 

There is no fiscal impact to adopting Resolution No 373. Under state law, the City is 
precluded from imposing franchise fees, other than costs of administration, upon 
telecommunication companies and service providers, as defined in RCW 35.99.010, for 
use of the right-of-way. Alternatively the City would potentially be able to collect utility 
taxes based on gross revenue generated in Shoreline but not until Zayo collects gross 
revenues from retail customers. However, given that there are no end-users of Zayo’s 
system in Shoreline, the City cannot collect any utility taxes from Zayo’s subscribers.  If 
Zayo provides services to subscribers within the City in the future, Zayo shall become 
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subject to the City’s utility tax as set forth in Chapter 3.32 of the Shoreline Municipal 
Code.  
 

RECOMMENDATION 
 
Staff recommends that Council adopt Resolution No. 373, which would grant a transfer 
of control of the telecommunications franchise granted to AboveNet Communication, 
Inc. to the Zayo Group, LLC.  
 

ATTACHMENTS 
 

Attachment A: Resolution No. 373, Transferring Control of the Telecommunications 
Franchise Granted to AboveNet Communication, Inc. to the Zayo Group, 
LLC. 

Attachment B: Ordinance No. 604 Granting AboveNet a Non-Exclusive Franchise to 
Construct, Maintain, Operate, Replace and Repair an Underground Fiber 
Optic Telecommunications System 

Attachment C: First Amendment to Franchise Agreement Granted Under Ordinance No. 
604, Amending the Assignment, Acceptance and Notice Sections for 
Zayo 

 

   8b-5



RESOLUTION NO. 373 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SHORELINE, 
WASHINGTON, TO CONSENT TO TRANSFER CONTROL OF THE 
FRANCHISE GRANTED TO ABOVENET COMMUNICATION INC. TO 
ZAYO GROUP, LLC. 

  
WHEREAS, the City of Shoreline (“City”) granted a franchise (“Franchise”) to 

AboveNet Communications Inc. (“AboveNet”) by approval of Ordinance No. 604 on August 
8, 2011, authorizing AboveNe to use of the City’s public rights-of-way under certain terms 
and conditions; and 

 
WHEREAS, under this Franchise Above Net is required to notify the City of any 

change in control of AboveNet; and  
 
WHEREAS, AboveNet has merged with and into the Zayo Group, LLC (“Zayo”) 

resulting in a change in control and requiring approval of the City; and 
 

WHEREAS, Zayo will continue to hold and be responsible for performance of the 
Franchise, and  

 
WHEREAS, the City and Zayo wish to continue the Franchise Agreement and to 

amend said Franchise Agreement in order to reflect a change in control; and  
 
 WHEREAS, the City is willing to consent to the Transfer. 
 
 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SHORELINE, 
WASHINGTON, HEREBY RESOLVES AS FOLLOWS: 
 

Section 1.  Consent Approved. The City of Shoreline consents to the Transfer as 
described above. 
 
Section 2.  Effective Date. This Resolution shall be deemed effective upon adoption. 
 

ADOPTED BY THE CITY COUNCIL ON APRIL 20, 2015. 
 
 
 __________________________ 

Shari Winstead, Mayor 
 

 
ATTEST: 
 
 
____________________________ 
Jessica Simulcik Smith, City Clerk 
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Receiving #_____ 

 
FIRST AMENDMENT TO FRANCHISE AGREEMENT 

(ORIGINAL RECEIVING No. 6504/6842) 
 

Whereas a Franchise Agreement was entered into by and between the City of Shoreline, 
Washington (“City”), and AboveNet Communications Inc. (“AboveNet”) by approval of 
Ordinance No. 604 on August 8, 2011, authorizing AboveNet’s use of the City’s public rights-of-
way; and 
 
Whereas, pursuant to Section 38 Assignment of the Franchise Agreement, the Franchise 
Agreement  was not to be sold, transferred, assigned, or disposed of in whole or in part either 
by sale of otherwise and, the City was to receive notice and to approve any proposed change in 
control of AboveNet; and  
 
Whereas, on March 12, 2013, AboveNet merged with and into the Zayo Group, LLC (“Zayo”); 
and 
 
Whereas, given the merger of AboveNet and Zayo, there has been a change in control requiring 
approval of the City; and 
 
Whereas, the City and Zayo wish to continue the Franchise Agreement and to amend said 
Franchise Agreement in order to reflect a change of circumstances, to wit: the merger of 
AboveNet and Zayo and the change in control. 
 
Now, therefore, in consideration of the mutual covenants contained herein, the parties agree as 
follows: 

 
1. Amendment to Existing Agreement: The Franchise Agreement is amended in the 

following respect(s): 
 

 
A. Assignment.   Based on the March 2013 merger, the City of Shoreline approves the 

transfer and assignment of the Franchise Agreement from AboveNet Communications 
Inc. to the Zayo Group, LLC. 
 

B. Acceptance.  Zayo Group, LLC hereby accepts the transfer and assignment of the 
Franchise Agreement.   Zayo accepts all of the rights and responsibilities established by 
the terms and conditions of the Franchise Agreement.  All references to AboveNet 
and/or franchisee in the Franchise Agreement shall refer to the Zayo Group, LLC.    
 

C. Notice.  Section 42 Notice of the Franchise Agreement shall be amended so that any 
notice or information required pursuant to the Franchise Agreement shall be sent to: 
 
Zayo Group, LLC 
1805 29th Street 
Boulder, CO 80301 
ATTN: General Counsel, ZPI 
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2. Terms and Conditions of Existing Agreement Remain the Same: The parties agree that, 
except as specifically provided in this amendment, the terms and conditions of the existing 
Agreement continue in full force and effect. 

 
 
EXECUTED, this the ___ day of _________, 2015. 
 
CITY OF SHORELINE  Zayo Group, LLC 

 
 

 
Debbie Tarry, City Manager  Dylan DeVito, VP 
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