Agenda Item 10.a

SHORELINE
Memorandum
DATE: April 24, 2008
TO: Planning Commission
FROM: Jessica Simulcik Smith, Planning Commission Clerk
RE: Proposed Amendments to the Planning Commission Bylaws

The Planning Commission last reviewed and revised its Bylaws on March 16, 2006. The
major change made was modifying “Section 3: Order of Business” for meetings that include a
public hearing to define the procedure of a hearing. Staff has since determined specific
hearing procedure should be removed from the Bylaws.

Resolution 182 defines the rules of procedure for administrative hearings of the City of
Shoreline and provides detail on the conduct of a hearing. Public Hearings before the
Planning Commission should follow the rules set forth in this resolution.

Staff has developed a draft amendment to the Bylaws for your review to include this change.
All changes appear in underline and strikeout.

Staff is proposing other items to be amended — these are items that update the Bylaws to
reflect the current practices of the Planning Commission or provide clarification.

Article IX “Amendments” (in the Bylaws) state that the Bylaws may be amended at any
regular or special meeting by a majority vote of the membership.

Attachments

Attachment A: Proposed Amendments to Planning Commission Bylaws

Attachment B: Resolution 182 — Rules of Procedure for Administrative Hearings of the
City of Shoreline

Attachment C: City Attorney Memo re: Review of Record for Public Hearings
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SHORELINE

Wﬁ“ i

PLANNING COMMISSION
BYLAWS

Adopted: February 15, 1996
Revised: November 6, 1997
Revised: October 15, 1998
Revised: January 18, 2001

Revised: April 5, 2001
Revised: April 3, 2003
Revised: April 7, 2005
Revised: March 16, 2006
Revised: May 1, 2008

ARTICLE | - MEMBERSHIP

The Shoreline Planning Commission shall consist of nine (9) members, appointed by the Mayor
and confirmed by the City Council but a fewer number, not less than five (5), shall constitute a
lawful Commission.

ARTICLE Il - OFFICERS AND DUTIES
SECTION 1: DUTIES OF THE COMMISSION

As established by City of Shoreline Ordinance No. 36, the Commission shall undertake the
duties and responsibilities defined in Section 6 in accordance with the purpose stated in Section 1
of that ordinance.

SECTION 2: OFFICERS

Officers shall be a Chair and a Vice-Chair; both elected members of the Commission. In
absence of both the chair and vice chair, members shall elect a Chair pro tem.

SECTION 3: DUTIES OF THE OFFICERS

CHAIR: The Chair shall preside at all meetings and public hearings and shall call
special meetings when necessary. The Chair shall be a full voting member

of the Commission. The Chair shall-accountforexpenditures-of-budgeted
Commission-funds; sign minutes and official papers, appoint all committees
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and their respective Chairs, and act as an ex-officio member of each, but
without voting privileges. The Chair may delegate duties to other
Commissioners with the consent of the Commission. The Chair shall speak
on behalf of the Commission before the City Council, the public and City
staff.

A term of Office shall be defined as one year. A Commissioner may serve
as Chair for no more than two consecutive terms.

VICE CHAIR: The Vice Chair shall perform the duties of the Chair in the absence of the
same. The Vice Chair may also serve as convener of special committees.
The Vice Chair shall speak on behalf of the Commission before the City
Council, the public and City staff when the Chair is not available to speak.

A term of Office shall be defined as one year. A Commissioner may serve
as Vice Chair for no more than two consecutive terms.

SECTION 4: DUTIES OF THE CLERK OF THE COMMISSION

CLERK OF THE The Clerk shall record and retain, by electronic means, each meeting for the
COMMISSION:  official record and shall prepare summary minutes for the Commission,

maintain official records and prepare-legal-notification-forall-meetingsand
guasi-judicial-proceedings post agendas.

ARTICLE Il - ELECTIONS

The Commission shall elect a Chair and a Vice Chair each year. Generally, officers shall be
elected and take office annually at the first regular public meeting of the Commission in April.
Such election shall take place as the first item of new business of that meeting, and elected
officers shall assume their duties at the close of elections.

The election of Chair will be conducted by the Planning Commission Clerk. No one
Commissioner may nominate more than one person for a given office until every member
wishing to nominate a candidate has an opportunity to do so. Nominations do not require a
second. The Clerk will repeat each nomination until all nominations have been made. When it
appears that no one else wishes to make any further nomination, the Clerk will ask again for
further nominations and if there are none, the Clerk will declare the nominations closed. A
motion to close the nominations is not necessary.

After nominations have been closed, voting for the Chair takes place in the order nominations
were made. Commissioners will be asked to vote by a raise of hands.

As soon as one of the nominees receives a majority vote (five votes), the Clerk will declare
him/her elected. No votes will be taken on the remaining nominees. A tie vote results in a failed
nomination. If none of the nominees receives a majority vote, the Clerk will call for nominations
again and repeat the process until a single candidate receives a majority vote. Upon election, the
Chair conducts the election for Vice Chair following the same process.
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Should the Chair be vacated prior to the completion of the Term, the Vice-Chair shall assume the
duties and responsibilities of the Chair for the remainder of the said Term. The Chair shall then
conduct elections for a new Vice-Chair.

Should the Vice-Chair be vacated prior to the completion of the Term, the Chair shall conduct
elections for a new Vice-Chair to serve out the remainder of the Term.

Time spent fulfilling a vacated Term shall not count towards the two consecutive Term limit for
Chair and for Vice-Chair.

ARTICLE IV - MEETINGS
SECTION 1: SCHEDULE
The Planning Commission shall hold regular meetings according to the following schedule:

First and Third Thursday of each month. The meetings shall begin at 7:00 p.m. and end
at 9:30 p.m. unless modified by-the-Cemmission. Should a regular meeting day be a
legal holiday, the scheduled meeting shall be postponed to the succeeding Thursday,
unless a majority of the Commission votes to select another day or to cancel the meeting.

A special meeting may be called by the Chair of the Commission, the City Council or Mayor,
City Manager or designee, or by the written request of any three (3) Commissioners, providing a
10 7 day public notice period.

SECTION 2: PURPOSE OF SPECIAL MEETINGS

Special meetings called in accordance with Section 1 of this article shall be called for a specific
purpose or purposes, and the announcement for such special meeting shall clearly state such
purpose(s). In addition, a specific agenda shall be attached to the announcement of a special
meeting delineating the order of business addressing the meeting purpose. The agenda for a
special meeting need not conform to that specified in Section 3 of this Article.

SECTION 3: ORDER OF BUSINESS
The order of business for each regular meeting of the Commission shall be as follows:

CALL TO ORDER

ROLL CALL

APPROVAL OF AGENDA

DIRECTOR’S RERPORF COMMENTS

APPROVAL OF MINUTES

GENERAL PUBLIC COMMENT

REPORTS-OF COMMITTEES & COMMISSIONERS
STAFF REPORTS

PUBLIC COMMENT

DIRECTOR’S REPORT

[CIOIN N @ 01w N
O
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10. UNFINISHED BUSINESS

11. NEW BUSINESS

12. REPORTS OF COMMITTEES & COMMISSIONERS/ANNOUNCEMENTS
13 12. AGENDA FOR NEXT MEETING

14 13. ADJOURNMENT

The order of business for each meeting that includes a Public Hearing shall be as follows:

CALL TO ORDER

ROLL CALL

APPROVAL OF AGENDA
DIRECTOR’S RERPORF COMMENTS
APPROVAL OF MINUTES
GENERAL PUBLIC COMMENT

PublieHearing PUBLIC HEARING

NogakowdnpE

8-
89. DIRECTOR’S REPORT

910. UNFINISHED BUSINESS

10 32. NEW BUSINESS

11 12. REPORTS OF COMMITTEES AND COMMISSIONERS/ANNOUNCEMENTS
12 13. AGENDA FOR NEXT MEETING

13. ADJOURNMENT

SECTION 4: PUBLIC COMMENT

Planning Commission meetings allow the public to express its views. The Planning Commission
will take public comment on any subject, which is not of a quasi-judicial nature or specifically
scheduled ferthat later on the agenda, during the General Public Comment period. Each
member of the public may comment for up to two minutes. However, Item 5 6 (the General
Public Comment} period} will be limited to a maximum of twenty fifteen minutes. Each member
of the public may also comment for up to two minutes on action items after each staff report has
been presented.

During Public Hearings, the public testimony or comment follows the Staff Report. The Chair
has discretion to limit or extend time limitations and the number of people permitted to speak. In
all cases, speakers are asked to come to the front of the room to have their comments recorded.
Each speaker must begin by clearly stating their first and last name, and address city of
residence. The rules for procedure for Public Hearings before the Planning Commission are
further defined in Resolution No. 182.
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ARTICLE V - RULES OF MEETINGS
SECTION 1: ABSENCES

Unexcused absence from more than three (3) consecutive meetings shall be cause for removal.
Members shall communicate with the Chair of the Commission or the Vice Chair or the Planning
& Development Services Director prior to the meeting with requests for excused absences.
Emergency requests may be considered. The Chair of the Commission may approve the excused
absence.

SECTION 2: QUORUM

The presence of five (5) members constitutes a quorum, and is required for the Commission to
take any action other than to adjourn.

SECTION 3: RULES OF PROCEDURE

The current edition of Robert’s Rules of Order shall provide the basis for meeting structure and
official decisions shall be made by motion and vote of the Commission.

SECTION 4: VOTING

In instances where a vote is called for or required, the present majority is sufficient to act
(providing a quorum is present). Each member shall have one vote and no proxies shall be
allowed. Present members may abstain for cause. The Chair may vote on any issue, and shall
vote in the event of a tie. No action is taken if the Chair votes and the tie continues. A majority
vote shall carry, and minority opinions shall be formally registered in the summary minutes and
reported to the City Council.

SECTION 5: RECESSES / CONTINUATIONS

Meetings shall be adjourned at-9:30-p-m-—unless-a-present by a majority votesto-waive-this

requirement.

Continuations of meetings shall be to a definite time and place, by majority vote of present
members.

ARTICLE VI - COMMITTEES

Standing-and-ad-hee-ecCommittees may be appointed by the Commission Chair. Standing
committees shall serve at the pleasure of the Commission and special committees shall also serve
for such purposes and terms as the Commission approves. Committees shall establish their own
meeting schedule, and the deliberations thereof shall take the form of written reports, submitted
to the entire Commission.
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ARTICLE VII - CONFLICT OF INTEREST

The Chair shall routinely ask members if they have a conflict of interest with any guasi-judicial
item on the agenda. Such conflict(s) must be publicly announced at the earliest possible
opportunity, and the member shall step down during the particular case(s), neither deliberating
nor voting on same.

ARTICLE VIII - APPEARANCE OF FAIRNESS

The members of the Planning Commission in considering quasi-judicial matters, shall maintain
the appearance of fairness as required by law.

ARTICLE IX- AMENDMENTS

These Bylaws may be amended or repealed and new Bylaws may be adopted at any regular
meeting or special meeting by a majority vote of the membership. A copy of the proposed
Bylaws, or amendments thereto, shall be furnished to each member at least three (3) days prior to
the date of the meeting. All amendments to the Bylaws shall be submitted to the Mayor and City
Council for their information.

It is hereby understood that the undersigned Clerk of the Planning
Commission does hereby certify that the above and foregoing
Bylaws were duly adopted by the members of the Commission as
the Bylaws of the Commission on the 16th-day-of March-2006 1
day of May 2008, and that they do now constitute the Bylaws of
the City of Shoreline Planning Commission.

Jessica Simulcik Smith
Clerk, Planning Commission

SIGNED BY:
David-Harris Sid Kuboi Joseph W. Tovar
Chair, Planning Commission Planning & Development Services Director
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{RESOLUTION NO. 182

A RESOLUTION OF THE CITY OF SHORELINE, WASHINGTON,
AMENDING THE RULES OF PROCEDURE FOR HEARINGS BEFORE
THE HEARING EXAMINER AND THE PLANNING COMMISSION;
AND REPEALING RESOLUTION NO. 130, EXHIBIT A.

WHEREAS, the City Council wishes to revise and clarify the rules of procedure by
which hearings before the Shoreline Hearing Exarminer and Planning Commission are conducted
to reflect administration of the Development Code;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF SHORELINE, WASHINGTON AS FOLLOWS:

Section 1. Establishment of Rules of Procedure. The City Council hereby adopts “Rules
of Procedure for Administrative Hearings of the City of Shoreline,” a copy of said rules being
attached hereto as “Exhibit A.”

Section 2. Repealer. Resolution No. 130, Exhibit A adopting rules of procedure for
proceedings before the Hearing Examiner or the Planning Commission is hereby repealed.

ATTEST:

SRone Mosdis
SiascSn Mattioli, CMC,
City Clerk
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EXHIBIT A, Resolution 182

RULES OF PROCEDURE FOR ADMINISTRATIVE
HEARINGS OF THE CITY OF SHORELINE

L. DEFINITIONS ..ttt 1
I1. Rules of General AppliCation..........cocoiiiiiiniiii i 2
1. JUFSICTION .. 2

2. Ex Parte CommuniCatioN .........cccoouviiiiiniesieseeee e 2

3. SCNEAUIING.....eiieciee e 3

A, FOMMAL.....oiiiiiieiie e 3

5. Record 0f HEArING .....cccoveieiieiice e 4

6. Conduct of PartiCIpantS.........ccoovereiiienieenesie e 4

7. Representation by COUNSEl .........cccevveviiieiieie e 4

8. Computation Of TIMEe ......ccoviiiiiie e 4

9. CONTIICES ..o 4

I11. Hearings Before the Hearing EXaminer..........cccocovvvveiveneeienseeneenenns 5
L. JUMISAICTION .. 5

2. FIling an APPeal........ccoiveieiieiiee e 5

3. Withdrawal of Appeal.........cccooiiiiiiiiiiiiie e 5

4. Rights and Responsibilities of Parties..........cccccoevvvveiiverviienne. 6

5. Conduct Of HEANNGS ....ccveeviiiiiiiie e 6

B. RECOI ...t 8

7. Dismissal of an Appeal ...........cccoooiiiiiiiie e 9

8. DECISIONS. ..ecuveiieeiieieetie e et steeste et te e e ste e e steeneesneennens 9

9. Reconsideration or Clarification of Decision ..............cc.c....... 10

10. Appeal of @ DECISION.......cceiiiirieiirieieeee e 10

IV. Hearings before the Planning CommisSion ...........ccccvvevenenenenennnnn. 10
1. JUFISICTION .. s 10

2. Rights and Responsibilities of Participants.............c.ccccevvnee. 10

3. Conduct of HEaring........cccccvevveiieieeiecie e 12

4. Record of HEariNg.......cccovveiiiieie e 14

5. ReCOMMENAtiONS........cvviiieieiiesiesie e 14

“Appellant” means a person, organization, association or other similar group who files or

l. DEFINITIONS

signs a complete and timely appeal of a City decision.
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“Applicant” means a person who is the owner of the subject property or the authorized
representative of the owner of the subject property, and who has applied for a land use
permit.

“Director” means the Director of the Planning and Development Services Department or
designee.

“Ex parte communication” means written or oral communications to the Hearing
Examiner or any member of the Planning Commission about a matter pending before the
Hearing Body not included in the public record and made outside of a public hearing.

“Intervenor” means any individual, partnership, corporation, association, or public or
private organization who files a motion with the Hearing Examiner in support of an
administrative decision subject to appeal.

“Issued” means the date the recommendation or decision is mailed to the parties to the
hearing.

“Land Use Application” means any application for a land use action undertaken in
accordance with the Shoreline Municipal Code.

“Land Use Decision” means a final determination by the City as defined by RCW
36.70C.020.

“SMC” means the Shoreline Municipal Code.
“SEPA” means the State Environmental Policy Act, Ch. 43.21C RCW.

“SEPA Threshold Determination” means the decision by the responsible official of the
lead agency whether or not an Environmental Impact Statement is required for a proposal
that is not categorically exempt.

1. RULES OF GENERAL APPLICATION
SECTION 1. JURISDICTION

These rules apply to: open-record appeal hearings and open-record pre-decision hearings
on matters for which the SMC designates the Shoreline Hearing Examiner or Planning
Commission as the appeal, review or decision making authority; and to any other matters
designated by the City Council.

SECTION 2. EXPARTE COMMUNICATION
2.1  No person, nor his or her agent, employee, or representative, who is interested in a

particular application currently pending before the Hearing Examiner or the Planning
Commission shall communicate ex parte, directly or indirectly, with the Hearing
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Examiner or any member of the Planning Commission concerning the merits of that or a
factually related application. All procedural questions should be directed to the Director,
City Clerk or City Attorney.

2.2 If a prohibited ex parte communication is made to or by the Hearing Examiner or
any member of the Planning Commission, the substance of such communication shall be
publicly disclosed at the beginning of the hearing, and proper discretion shall be
exercised by the Hearing Examiner or the member of the Planning Commission on
whether to disqualify himself or herself for that particular hearing.

SECTION 3. SCHEDULING

3.1 Expeditious Proceedings. It is the policy of the City of Shoreline that, to the
extent feasible and consistent with requirements of law, public hearings shall be
conducted expeditiously. In the conduct of such proceedings, the Hearing Examiner or
the Planning Commission, City staff, and all parties, or their agents, shall make every
effort at each stage of a proceeding to avoid delay.

3.2 Frequency. Hearings before the Hearing Examiner will normally be scheduled on
Wednesday evenings at 7:00 p.m. However, the Hearing Examiner shall have discretion
to schedule hearings earlier in the day, particularly when the number of parties and
witnesses is limited or when the hearing is likely to be lengthy.

In accordance with Planning Commission by-laws, public hearings before the
Planning Commission will normally be scheduled the first or third Thursday evening of
the month at 7:00 p.m. There may be more than one hearing scheduled to commence at
the same time. In such event, the Planning Commission shall have discretion in setting
the agenda.

3.3 Continuances of Hearings. If, in the opinion of the Hearing Examiner or a
majority of the Planning Commission, more information is necessary to make a decision
or recommendation, or there is insufficient time scheduled to hear all of the testimony on
the matter, the hearing may be continued to another date. If continued to a specific time
and place, and posted on the door of the hearing room, no further notice of that hearing
need be given.

Any hearing participant, including City staff, may, preferably prior to the hearing
in writing, state reasonable grounds for a continuance. The Hearing Examiner or
Planning Commission shall have the discretion to grant or deny any request for
continuance, including one made orally at the hearing, if based on reasonable grounds.

SECTION 4. FORMAT
4.1  The format for a hearing will be of an informal nature designed in such a way that

the evidence and facts relevant to a particular proceeding will be clearly and efficiently
presented.
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4.2  Qath or Affirmation. All testimony shall be given under oath or affirmation to tell
the truth. Either the Hearing Examiner, Planning Commission Chair or the clerk shall
administer the oath or affirmation.

4.3  View Trip. When necessary, the Hearing Examiner or Planning Commission
member may inspect the site prior or subsequent to the hearing. Observations which are
relied upon as a factual basis for the decision or recommendation shall be disclosed as
part of the record. Failure to inspect the site will not render the decision or
recommendation void.

SECTION 5. RECORD OF HEARING

Hearings shall be electronically recorded and such recordings shall be a part of
the official record. Copies of the electronic recordings shall be made available to the
public on request. The cost of such copying shall be paid by the requester according to
the City’s adopted fee schedule.

Copies of any written materials in the record may be obtained by any person who
shall be responsible for paying the cost of reproducing such material.

SECTION 6. CONDUCT OF PARTICIPANTS

Participants, intervenors, witnesses or observers shall conduct themselves with
civility and deal courteously with all involved in the proceedings. Failure to do so will
result in removal from the hearing.

SECTION 7. REPRESENTATION BY COUNSEL

Although representation by legal counsel is not required at the hearings, all parties
participating in the hearings may be represented at the hearings by legal counsel of their
choice.

SECTION 8. COMPUTATION OF TIME

Computation of any period of time prescribed or allowed by these rules shall
begin with the first day following that on which the act or event initiating such period of
time shall have occurred. When the last day of the period so computed is a Saturday,
Sunday or a City holiday, the period shall run until the end of the next following business
day.

SECTION 9. CONFLICTS
These rules of procedure are adopted to supplement the requirements set forth in

City ordinance. Any conflicts between these rules and the provisions of a City ordinance
will be decided consistent with the provisions of the ordinance.
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I11.  HEARINGS BEFORE THE HEARING EXAMINER
SECTION 1. JURISDICTION

The Hearing Examiner shall have the authority to hear appeals and conduct pre-
decision hearings as specified in the Shoreline Municipal Code. Rules of this part shall
apply to appeal hearings. When authorized to conduct pre-decision hearings, the Hearing
Examiner shall apply rules under Part 1V for Planning Commission pre-decision hearings.

SECTION 2: FILING AN APPEAL
2.1  Compliance with Rules. All appeals must comply with these Rules and with the

requirements established in the applicable City of Shoreline ordinance under which the
appeal is filed.

2.2  Timeliness. To be considered timely filed, an appeal must be received in the City
Clerk’s Office no later than 5 p.m. on the last day of the appeal period.

2.3  Fee. Any filing fee as required by the City Fee Schedule, chapter 3.01 SMC, shall
accompany the appeal.

2.4  Contents of Appeal Statement. An Appeal Statement must be in writing and
contain the following:

a. A brief statement as to how the appellant is specifically affected by or
interested in the matter appealed;
b. A brief statement of the appellant’s issues on appeal, noting appellant’s

specific exceptions and objections to the decision or action being appealed
and the facts and legal authority supporting the objections to the decision;
upon motion of any party responding to the appeal brought within 15 days
of filing, the Hearing Examiner may require a clarification or more
detailed statement of issues where needed to adequately prepare for the

hearing;
C. The relief requested, such as reversal or modification;
d. Signature, address, and day phone number of the appellant, and name and

address of appellant’s designated representative, if any.

2.5  Parties Representative Required. When a party consists of more than one
individual, or is a group, organization, corporation, or other entity, the party shall
designate an individual to be its representative and inform the Hearing Examiner of the
name, address and telephone number of that designated representative. The rights of
such an appellant shall be exercised by the person designated as the party representative.
Notice or other communication to the party representative is considered to be notice or
communication to the party.

SECTION 3. WITHDRAWAL OF APPEAL
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An appeal may be withdrawn only by the appellant. An appellant’s request to withdraw
shall be granted as a matter of right and the appeal dismissed. Where an appeal is made
by several persons, a group, organization, corporation, or other entity, withdrawal shall
be made by the person who had been designated as the party representative.

The City will refund the appeal fee only when the appellant requests the
withdrawal of the appeal no later than twenty-one (21) days before the date set for the
hearing.

SECTION 4. RIGHTS AND RESPONSIBILITIES OF PARTIES

4.1  The Applicant and/or Appellant, Intervenors as permitted by the Examiner, and
the City (Parties) shall have the right to present evidence and testimony, object, make
motions, arguments, recommendations and all other rights essential to a fair hearing.

The applicant and/or appellant shall have the right to timely access of the City’s
document list and of the City's staff report. As provided under RCW 42.17, the applicant
and/or appellant may obtain copies of public materials from the City. The appellant shall
pay the cost of such copying according to the City's adopted fee schedule.

4.2  Responsibilities of City Staff. City staff shall provide the Hearing Examiner and
other parties a document list at least fourteen (14) days in advance of the scheduled
hearing date and provide a staff report at least one (1) week in advance of the scheduled
hearing date. City staff submission of a document list does not restrict staff from
subsequently submitting a rebuttal including or referencing documents not included in the
document list.

In addition, City staff shall present revised plans if received within fourteen (14)
days of a hearing.

4.3  Responsibilities of Applicant and/or Appellant. Whenever possible the applicant
and/or appellant shall provide the Examiner and other parties with documents that
supports his/her application or appeal one (1) week prior to the hearing, and be prepared
for questions by the Hearing Examiner.

4.4 Unless otherwise specified, all forms of legal authority, including briefs, staff
reports and other legal memoranda upon which a party will be relying or presenting at the
hearing, must be submitted to the Hearing Examiner at least one (1) week in advance of
the scheduled hearing date.

SECTION 5: CONDUCT OF HEARINGS
5.1  Hearings shall be presided over by the Hearing Examiner. The Hearing Examiner

shall have all of the authority and duties as granted in State statutes, SMC and other City
rules or ordinances. Included in the duties of the Hearing Examiner are the following: to
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conduct fair and impartial hearings; to take all necessary action to avoid delay in the
disposition of proceedings; and, to maintain order. The Hearing Examiner shall have all
powers necessary to that end, including the following:
a. Toadminister oaths and affirmations;
b. To rule upon offers of proof and receive evidence;
c. To regulate the course of the hearings and the conduct of the parties or
participants and their agents;
d. To question anyone presenting testimony at the hearing;
e. To hold conferences for settlement, simplification of the issues, or any
other proper purpose;
f. Torequire briefs on legal issues;
To consider and rule upon all procedural and other motions appropriate to
the proceedings; and
h. To make and file decisions.

5.2 Interference. In the performance of adjudicative functions, the Hearing Examiner
shall not be subject to the supervision or direction of any elected official, officer,
employee or agent of any municipal department.

5.3  Notice Requirements of Hearings. All notice and time requirements and methods
of notification shall be consistent with the provisions as set forth in City ordinances.

54 Conference Prior to an Appeal Hearing. The Hearing Examiner may hold a
conference prior to an appeal hearing to structure the scope of the hearing. The Hearing
Examiner may use the conference for:

Identification, clarification, and simplification of the issues;

Disclosure of witnesses to be called and exhibits to be presented,;

Argument of motions based on law;

Other matters deemed by the Hearing Examiner appropriate for the orderly and
expeditious disposition of the proceedings.

a. Prehearing conferences may be held by telephone conference call.

b. The Hearing Examiner shall give reasonable notice to parties of any
prehearing conference. Notice may be written or oral.

C. All parties shall be represented at any prehearing conference unless they
waive the right to be present or represented.

d. Following the prehearing conference, the Hearing Examiner may issue an
order reciting the actions taken or ruling on motions made at the
conference.

e. At the hearing, the Hearing Examiner shall develop for the record the

time, purpose and result of the conference.

5.5  Order of Presentation. A hearing usually will include, but not be limited to, the
following elements:
a. A brief introductory statement of the hearing process by the Hearing
Examiner;
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b. A report by the departmental staff that shall include introduction of the
official file and reference to visual aids and may include a
recommendation, or recommended options, of the Department;

c. Testimony:

1. In the case of an appeal hearing, testimony by the applicant and/or
the appellant and witnesses they have called and by any intervenor
recognized by the Hearing Examiner; or

2. In the case of a pre-decision hearing, testimony in support and
testimony in opposition;
d. Opportunity for cross-examination and rebuttal; and,
e. Opportunity for questions by the Hearing Examiner.

5.6  The Hearing Examiner may impose reasonable limitations on the number of
witnesses heard and the nature and length of their testimony.

5.7  Evidence.

a. Burden of proof. The appellant shall have the burden of establishing that
the decision is not supported by substantial evidence.

b. Admissibility. The hearing generally will not be conducted according to
strict legal rules relating to evidence and procedure. Any relevant
evidence shall be admitted if it is the type that possesses probative value
commonly accepted by reasonably prudent persons in the conduct of their
affairs. The rules of privilege shall be effective to the extent recognized
by law. The Hearing Examiner shall have discretion on the admissibility
of all evidence.

C. Copies. Documentary evidence may be received in the form of copies of
excerpts, if the original is not readily available. Upon request, parties
shall be given an opportunity to compare the copy with the original. An
extra Hearing Examiner working copy shall be provided of all documents
submitted at hearing. Copies of all documents submitted to the Hearing
Examiner shall be provided to the other parties to the appeal.

d. Judicial Notice. The Hearing Examiner may take judicial notice of
judicially cognizable facts and in addition may take notice of general,
technical or scientific facts within his/her specialized knowledge. The
Hearing Examiner shall not take notice of disputed adjudicative facts that
are at the center of a particular proceeding.

e. The Hearing Examiner may allow a document to be filed after the close of
testimony but before the hearing record is closed.
f. All parties will be allowed opportunity to make a record of evidence

admitted or denied during the course of the hearing. This record shall
include offers of proof.

SECTION 6. RECORD

6.1  Content of the Record. The record of a hearing conducted by the Hearing
Examiner shall include, but not be limited to, the following materials:
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a. The application and/or appeal,

b. The departmental staff reports;

C. All evidence received which shall include oral testimony given at the
hearing, all exhibits and other materials admitted as evidence;

d. A statement of all matters officially noticed;

e. A decision containing the findings and conclusions of the Hearing
Examiner;

f. Recordings made on electronic equipment; and

Any Environmental Impact Statement prepared for the project or action.
SECTION 7. DISMISSAL OF AN APPEAL

7.1  An appeal may be dismissed without a hearing if the Hearing Examiner
determines that it fails to state a claim for which the Hearing Examiner has jurisdiction to
grant relief, or it is without merit on its face, frivolous, or brought merely to secure delay.

7.2 Any party may request dismissal of all or part of an appeal at any time with notice
to all parties. The Hearing Examiner may make a ruling on a motion to dismiss based
upon written arguments or may call for oral arguments.

7.3  The Hearing Examiner may dismiss an appeal by an order of default where the
appellant, without good cause, fails to clarify the appeal statement as ordered, or fails to
appear or is unprepared to proceed at a scheduled and properly noticed hearing.

SECTION 8. DECISIONS

8.1  Written Decisions. Within fourteen (14) days after the close of the hearing, the
Hearing Examiner shall issue a written report of findings, conclusions and decision. The
findings, conclusions and decision shall indicate how the decision carries out the goals,
policies, plans and requirements of the SMC and other City or State regulations. The
decision shall be mailed to all parties to the hearing and to any person who, prior to the
rendering of the decision, requested notice of it.

8.2  Content of Decision. A decision shall include a statement of:

a. The nature and background of the proceeding.

b. Findings of Fact. The findings shall be based exclusively on the evidence
presented in the hearing and those matters officially noticed. The Findings
of Fact shall consist of a concise statement of facts necessary to support
conclusions upon each contested issue of fact.

C. Conclusions. All conclusions of law necessary to support a decision shall
be listed and supported by one or more findings of fact.
d. Decision. The decision shall be based upon a consideration of the whole

record and supported by substantial evidence. All decisions may include
conditions of approval.
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SECTION 9. RECONSIDERATION OR CLARIFICATION OF DECISION

9.1. The applicant, appellant or City staff may file with the Hearing Examiner a
written request for reconsideration or clarification. The request must be filed within
seven (7) days of the date of the Hearing Examiner’s decision. The request shall
specifically set forth alleged errors of fact, law or procedure as addressed in the Hearing
Examiner’s decision. The request may also include direction to a specific issue that was
inadvertently omitted from the Hearing Examiner’s decision.

9.2.  The Hearing Examiner shall act within seven (7) days after the date of the filing
of the request for reconsideration or clarification by either denying the request or
requesting a response from other parties, including scheduling oral argument, if deemed
appropriate, within a time frame for final decision no later than fifteen (15) days from the
filing of the request for reconsideration or clarification.

9.3.  If the Hearing Examiner approves the request, the original decision shall be
corrected, clarified, or amended. Alternatively, the Hearing Examiner can reopen the
appeal hearing to consider correcting or clarifying the record or any deficiencies of the
decision. If the Hearing Examiner reopens the hearing, notice of said hearing shall be
mailed to all parties to the hearing, including any intervenors, and to any person who
requested and received notice of the Hearing Examiner’s decision, not more than seven
(7) days from the issuance of the order of the Hearing Examiner reopening the hearing.

SECTION 10. APPEAL OF A DECISION

A Hearing Examiner’s decision may be appealed to Superior Court as provided by RCW
36.70C.

IV: HEARINGS BEFORE THE PLANNING COMMISSION
SECTION 1. JURISDICTION
Rules under this Part 1V shall apply to open record pre-decision hearings on matters for
which the SMC designates the Planning Commission as the review authority and to any
other matters designated by the City Council. These rules will also apply to pre-decision
hearings held by the Hearing Examiner.
SECTION 2. RIGHTS AND RESPONSIBILITIES OF PARTICIPANTS
2.1  Rights of City. The City staff shall have the right to present evidence and
testimony, object, make motions, arguments, recommendations and all other rights

essential to a fair hearing.

2.2  Rights of Applicant. Every applicant shall have the right of notice, cross-
examination, presentation of evidence, objection, motion, argument, and all other rights

10
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essential to a fair hearing. The applicant shall have right to timely access of the City’s
staff report.

2.3  Rights of Other Hearing Participants. Every hearing participant shall have the
right to present evidence and testimony. The right of participants to cross-examine,
object, submit motions and arguments shall be at the discretion of the Planning
Commission. The Planning Commission may impose reasonable limitations on the
number of witnesses heard and the nature and length of their testimony.

As provided under RCW 42.17, hearing participants may obtain copies of public
materials from the City. The participant requesting the material shall pay the cost of such
copying according to the City's adopted fee schedule.

2.4  Responsibilities of City Staff. City Staff shall provide a staff report as set forth
below to the applicant and Commission; provide notice of hearings; present materials at
the hearings; provide the Planning Commission with documentation relevant to each
case; and provide revised plans if received within fourteen (14) days of a hearing. The
staff report on a land use application shall include the following, if relevant to the

application:

a. Names and addresses of the owner(s) and applicant(s) of the subject
property and his/her property interest in the property that is the subject of
the hearing.

b. A brief summary of the requested action and the citation of the relevant
codes and/or ordinance controlling the request.

C. A legal description of the subject property.

d. A statement as to which zoning code regulations for City of Shoreline
apply to the request.

e. A technical data summary of the Comprehensive Plan designation and

zoning designation of the subject property; the current development of the
subject property and the adjoining properties; topographical information;
information on the vegetation on the property; and, any other technical and
environmental information germane to the case.

f. An in-depth analysis of the proposed project. This analysis may include,
but not be limited to, the following elements of review:

Natural features;

Housing;

Transportation;

Government jurisdiction boundaries;

Neighborhoods;

Land use plans; and,

. Land use regulations.

g. The compatibility and impact of the proposal on the existing development.

h. A summary of the reports or recommendations of any other agencies
consulted.

i. Appropriate maps of the subject property.

NogakrowhE
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J. The results of the determination pursuant to the State Environmental
Policy Act.
k. Staff’s conclusions and recommendations.

The staff report shall be distributed to the Planning Commission, the applicant and made
available to the public.

2.5  Responsibilities of Applicant. Whenever possible the applicant shall, prior to the
hearing, provide the Planning Commission with material that supports his/her
application; and be prepared for questions by the Planning Commission.

2.6 Pre-Hearing Reports and Memoranda. Unless otherwise specified, all forms of
legal authority, including briefs, staff reports and other legal memoranda upon which a
participant will be relying or presenting at a hearing before the Planning Commission,
must be submitted to the Planning Commission at least fourteen (14) days in advance of
the scheduled hearing date.

2.7  Presence of Legal Counsel at Public Hearings. At the request of any department,
a representative of the City of Shoreline City Attorney’s Office may be present at the
public hearings to advise on matters of law and procedure. If there is no representative of
the City Attorney’s office at the hearing, the Planning Commission shall have authority to
seek a memorandum on legal issues raised at hearing from the City Attorney.

SECTION 3. CONDUCT OF HEARING

3.1  Notice Requirements of Hearings

a. All notice and time requirements and methods of notification shall be
consistent with the provisions as set forth in City ordinances.
b. An affidavit of publication attesting to the notice given to a public hearing

before the Planning Commission, including dates and places of
publication, and an affidavit of mailing attesting to the list of those to
whom the notice was mailed, shall be made part of the hearing record.

3.2 Hearings shall be presided over by the presiding officer of the Planning
Commission, hereinafter referred to as the “Chair.” The Chair shall have all of the
authority and duties as granted in State statutes, SMC and other City rules or ordinances.
Included in the duties of the Chair are the following: to conduct fair and impartial
hearings; to take all necessary action to avoid delay in the disposition of proceedings;
and, to maintain order. The Chair shall have all powers necessary to that end, including

the following:
a. To administer oaths and affirmations;
b. To rule upon offers of proof and receive evidence;
C. To regulate the course of the hearings and the conduct of the participants
and their agents;
d. To question anyone presenting testimony at the hearing;

12
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e. To hold conferences for settlement, simplification of the issues, or any
other proper purpose;
f. To require briefs on legal issues;

To consider and rule upon all procedural and other motions appropriate to
the proceedings; and

h. To execute on behalf of the Planning Commission findings and
recommendations which reflect the decision of the Commission.

3.3 Interference. In the performance of adjudicative functions, the Planning
Commission shall not be subject to the supervision or direction of any elected official,
officer, employee or agent of any municipal department.

3.4 The Planning Commission may impose reasonable limitations on the number of
witnesses heard, and on the nature and length of their testimony. Cross-examination is
permitted as necessary for a full disclosure of the facts, but the Planning Commission
shall control the amount and style of cross-examination.

3.5 Hearing Presentation. A hearing usually will include, but not be limited to, the
following elements:
a. A brief introductory statement of the hearing process by the Chair;
b. A report by the departmental staff that shall include introduction of the
official file, reference to visual aids and may include a recommendation,
or recommended options, of the Department;

C. Testimony by the applicant and witnesses called;
d. Testimony in support;
e. Testimony in opposition;
f. Opportunity for cross-examination and rebuttal; and,
g. Opportunity for questions by the Planning Commission.
3.6 Evidence.
a. Burden of proof. The applicant shall have the burden of establishing that

the application is in compliance with applicable City and State ordinances,
statutes and laws and regulations.

b. Admissibility. The hearing generally will not be conducted according to
strict legal rules relating to evidence and procedure. Any relevant
evidence shall be admitted if it is the type that possesses probative value
commonly accepted by reasonably prudent persons in the conduct of their
affairs. The rules of privilege shall be effective to the extent recognized
by law. The Planning Commission shall have discretion on the
admissibility of all evidence.

C. Copies. Documentary evidence may be received in the form of copies of
excerpts, if the original is not readily available. Upon request, parties
shall be given an opportunity to compare the copy with the original. Itis
advisable to provide an extra copy of all documents to the Planning
Commission as a working copy.

13
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d. Judicial Notice. The Planning Commission may take judicial notice of
judicially cognizable facts and in addition may take notice of general,
technical or scientific facts within its specialized knowledge. The
Planning Commission shall not take notice of disputed adjudicative facts
that are at the center of a particular proceeding.

e. The Planning Commission may allow a document to be filed after the
close of testimony but before the hearing record is closed.
f. All parties will be allowed opportunity to make a record of evidence

admitted or denied during the course of the hearing. This record shall
include offers of proof.

SECTION 4. RECORD OF HEARING.

4.1  Hearings shall be electronically recorded and such recordings shall be a part of
the official record. Copies of the electronic recordings shall be made available to the
public on request. The cost of such copying shall be paid by the requester according to
the City’s adopted fee schedule.

4.2  Content of the Record. The record of a hearing conducted by the Planning
Commission shall include, but not be limited to, the following materials:

a. The application;

b. The departmental staff reports;

C. All evidence received which shall include oral testimony given at the
hearing, all exhibits and other materials admitted as evidence;

d. A statement of all matters officially noticed;

e. A recommendation containing the findings and conclusions of the
Planning Commission;

f. Recordings made on electronic equipment; and

Any Environmental Impact Statement prepared for the project or action.

SECTION 5. RECOMMENDATIONS

5.1  Written Recommendations. Within fourteen (14) days after the close of the
hearing, the Planning Commission shall issue a written report of findings, conclusions
and recommendation. The findings, conclusions and recommendation shall indicate how
the recommendation carries out the goals, policies, plans and requirements of the SMC
and other City or State regulations.

5.2  Content of Recommendation. A recommendation shall include a statement of:

a. The nature and background of the proceeding.

b. Findings of Fact. The findings shall be based exclusively on the evidence
presented in the hearing and those matters officially noticed. The Findings
of Fact shall consist of a concise statement of facts necessary to support
conclusions and each fact found upon each contested issue of fact.

C. Conclusions. Conclusions of Law shall be made that are necessary for a
recommendation on each issue. Each conclusion shall be based on one or

14
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more finding of fact. Whenever practical, the conclusions shall be
referenced to specific provisions of the law and regulations or both,
together with reasons and precedents relied upon to support the same. The
conclusions shall make reference to the effect of the recommendation with
reference to the Comprehensive Plan, if relevant, and on the general
public.

The appropriate rule, order or relief. The recommendation shall be based
upon a consideration of the whole record and supported by substantial
evidence.
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S CITY OF
Memorandum
DATE: April 23,2008
TO: Planning Commissioners
FROM: Flannary P. Collins, Assistant City Attorney Tic
RE: Review of Record for Public Hearings

Issue: If a Commissioner is absent from a Planning Commission meeting where a
mandatory public hearing is held, either on a quasi-judicial or a legislative item, can that
Commissioner participate in a later vote on the issue?

Answer: In the seminal case on this issue, Johnston v. Grays Harbor County Board of
Adjustment, 14 Wash. App. 378 (1975), the court held that so long as the officer had
familiarized himself or herself with the record, he or she could vote on the issue. In
Johnston, an individual challenged the Board of Adjustment’s issuance of a conditional
use permit, arguing that the standards of fundamental fairness were violated when a
Board member who was not present at a prior hearing on the permit voted to issue the
permit. The court held that the decision is not invalidated simply because an officer who
participated in the decision was absent during presentation of the evidence. If that officer
fulfilled his/her public duty by familiarizing himself/herself with the evidence before
voting, then that vote does not violate standards of fundamental fairness. Conversely, if
the officer making the decision is unfamiliar with the contents of the record on which to
make the decision, then the decision will be set aside. Bowing v. Board of Trustees, 85
Wn.2d 300 (1975).

Here, although the transcribed minutes from a Planning Commission meeting are
thorough, only with review of the audio tape does a Planning Commissioner get a chance
to fully familiarize himself/herself with the complete hearing. Thus, a Planning
Commissioner who is absent from a previous public hearing must review the full audio of
the hearing prior to his/her vote on the issue.
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